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PREFACE. 



TH E late chief baron Gilberts 
whofe writings intitle him to 
4n eminent rank in the claffes of learn-* 
ing, employed fome time in compofing 
•• a Trcatifc on the Law and Pradice 
* of Ejeftments/' Though he had com- 
pleted the trad long before his lofs 
was deplored, yet it did not make its 
appearance in the world, till fome time 
after his deceafc. Hence, however, 
its authenticity has been queflioned i 
happily it has been queflioned only 
by thofe who were incompetent to de- 
cide upon its merits ; and who, ilrange 
is It may feem, have not only taken 
from it by the page, but cited it, in 
many inflances, as decifive. The 
profeffion will not, I truft, fuffer the 
name of Gilbtrt to be leiTened, by tli« 
A 4 confidence 
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confidence of anonymous compilators. 
In truth, the tradl, as originally pub- 
liflied, affords fomany inflances of 
penetration and accuracy, that the in- 
telligent reader cannot but perfuade 
himfelf that Gilbert was its author ; — 
a* man enlightened by refiedtion, and 
dextrous, by long praiSicc, in the ufc 
of books. 

This tiaft, the utility of which 
cannot be denied, having been long 
out of print, * I thought proper to 
make it the foundation of the prefent 
publication. My ambition is only to 
give the name of Gilbert new luflrc 
and greater popularity. It is not how- 
ever on the praife of others, but on 
his own writings that he is to depend, 
for the efteem of poflerity ; of which 
he will not eafily be deprived, while 
learning (hall have any reverence among 
the profefTors of the law. The pre- 
fent treatife claims no other merit, 
than a different and more enlarged 



* The lad addition was publifhed in 1741. 

difpofition i 
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difpofition ; — a difpofition which waS 
rendered neceffary, from the very mate- 
rial alterations^ which the wifdom of 
the legiflatutc, and the liberality of 
modern decifions, have made in thc^ 
aftion of Ejeftment. It contains in- 
deed {among other confiderable addi- 
tions) a fyftem of modern practice, for 
the uniformity of which I will not 
however take upon myfelf to anfvver : 
for in the praSiice of the law, it feems 
to be unknown that there is, in con- 
ftancy and ftability, a general and laft- 
ing advantage, which will always 
ovex-balance the flow improvement 
of gradual correftion. 

With what judgment it has been 
formed, and with what flcill it has 
been executed, the profeffion is now 
to determine. — I hope for the praife of 
knowledge and difcernment, but can 
claim only that of diligence and can- 
dour. — That it will be found capable of 
amendment ; that fome things may be 
added, and others may be altered, I have 
not the vanity to doubt,— Let it however 

be 
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he remembered 9 that^ (to ufe the lan- 
guage of Bacon J, ^* I hold every man 
•• a debtor to his profeilion ;*'— and 
that tfaofe who make no advances to- 
wards excellence, may fland as warn-^ 
nigs againfi: faults* 

Pmnp Ccurt^ Tfmpli^ 
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EJECTMENT. 

AN. ejeclmenf is a mixed afldon, by 
which a Icflec for, years, when 
oufted, may recover hii^ term, and 
damj^es: it is real in,wfpe,(6t of the lands. Comb. 250. 
but p(yfonal in refpeft of the damage^. 

Since the difufe of real afti4tfjs, .this 
mixed proceeding is beirome the common 
method of. trying the title to lands or te- 
nements/ I«i tliis trcatift,' -dierGibre, the 
following points arc meant to be invcfti-. 
gated. . . - ^ 

I, J^ hijhry of the aSfm. . 

II. For nvbofn^ atid in /%vhat- cafes^ it 
li^i 5 ^d herein^ ^ ih^ lejhr'j rigkt 
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IIL For vfbat things it mil lie; and 
how they are to be defcribed. 

IV. l}>e writ and procefs. 

V. Tlje antient praSiice ; and in what 
tafes^ it isjlillto be adhered to. 

VI. ^be modern praSlice; and herein^ of 
the declaration^ 

VII. T^be plea and general ijfue. 

VIII. The verdiSt^ evidence^ and new 
trial. 

IX. The judgment and it's incidents^, and 
herein^ cf the cojls. 

X. Hbewritof err<ir, 
XL The execution. 

XIL The aBionfor mefne profits. 

\ I. The bijiory of the aStion. 

Here it is to be cdnfidcred, that, by the 
antient common law^ lands and tenements 
were never recovered in any perfopal ac- 
tion ; the writs of entry and aflize being the 
tifual means^ for recovery of the poflef- 
fion. Thefe however -lay only againft the 
freeholder j becaufe the eftate for years wa^ 
heretofore, only a pr^earipus poffeflion : and 

to 
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to have adtions againft fuch perfons was to 
no purpofe, fuch terms bemg generally de- 
feated or determined, before any intricate 
title could be decided. Befides, thefe pof- 
feflions being fo very precarious, the poffef-: 
fors were not intrufted with the defence of 
the intereft of the land} and therefore, if BUc. Com.3 
they were oufted hy ftrangers^ they could v. 150^200. 
only have recovered damages for the lofs 
of their pofleflions ; and if they were oufted 
by their leffors^ they could only feek a re- 
medy from their covenants. 

But it was thought reafonable that they 
fhould have this remedy againft their lef- 
fors ; for, during the term, they were bound 
to make good the rent, and if they did not, 
the law allowed the leflbr an'aftion for 
withholding it. And as this conftru<!tion 
was made, for him, upon the words yielding 
andfdyingj which in thcmfelves were no ex- 
prefs covenant, it was but reafonable that 
the like conftruftion Ihould be made for 
the pofleflpr, upon the word dimijl; cfpt- 
cially as, by making this conftruftion, equal 
juftice was done to both parties. 

Thus the law continued till the 14 H. F.N.B.220. 
7. when it began to be refolved that an 3 Wilf, 120. 
habere facias pojfeffionem would lie to re- 
cover the term itfelf. It feems that about 
this time long terms had their beginning; 
B 2 • and 
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and that fincc Idffccs for years cduld not by 
law recover the land itfelf, they iifed, when 
molefted, to go into equity agiainft the lefr 
Jors for a Jpecifick performance j and againft 
ftrangersj for perpetual injuftffions, . to quiet 
their poffcflKms. This, drawing the bxifl- 
' nefs into thd courts df equity, induced the 
courts of &w to refdlve, that they Ihould re- 
cover the land itfelf by an Jbatere facias 
pojfeffionem. 

It howevfer is a queftion, whickhas been 
much agitated, whether the terna wasfecq- 
vef-able in fejefkrtient, prior to the reign of 
Hen, vli. The authorities, on either fide, 
are fo numerous and refpeftable, that it 
might be deenled impertiiielit, to obtrude 
an ojpinion, on the fthbjeft. Suffice it to 
remark, diat the late learned commentator 
thought that thje method of recovering the 
3 Vp 2oi7" term, in ejeftrti^nt, was fettled as early 4& 
thfe rtlgn of Edi^ard iv: and in fupport 
Poft. but fee ^^ ^^*^ opirtibn has adduced an authority, 
3 war. I20, precifely in (joint*. To this may be ad- 
ded^ that the ^jedhient was never .lai4 



• j EJ<w. iv. 6. Per Fairfax ^jihomtport ejeSlione fir- 
pt^l le Platnfiff recover a JhHti^fne jui eft arrtre^JiMen 
chine in quare ejecii infra tetMiHkm yetifi nulfdif arreri, 
dfmques ioui in Damages, (Bro. Aifn tit, fuare ^jecit in- 
fra ferminMm, 6.) , ' 

with 
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with a continuanda ; confequently, the 
plaintiff .in fuch a&bn^ could n£V2R re- 
cover damages for the njcfhc ^profits. 
Hence it may be inferred, that the term 
was recoverable in eje&ment, even prior to 
the reign of Hen. vii. ; for elfe, the plain- 
tiff not recovering damage?, the afl:ion mufk 
have been nugatory* 

By this means ^vas introduced a hew 
method of trial unknown before tp. the 
common iaw $ for now it became ufual for 
a ii[iaa. who had a right of entry into 
lands, to feal leafes of eje&ment th^roon^ 
and then the perfon who next entered on the 
fircehoid ^as an eje^or.' 

The convenience which arofe from this 
method was, that they could try the title 
mie$ quoties \ whereas if the plaintiff was 6 Co. 7- U 
barred,- in an t?^2#, he was put to his wrU 
of right. This liberty being, however 10 Mod. i. 
^bufed, applications were frequently made 
to the court of chancery, after tjiyfee or 
four igeftments, to eftablifti the prevailing 
party's title, by a hill of peace; yet that 
court has always denied to interpofe, be- 
caufe every termor may have an ejeiftmcnt,, 
and every new eje&ment fuppofes a nev^ 
demife ; and the cofts in ejeftment arc a*. 
recompence for the trouble and expencc: 
to. which the poffeflTor is put. But where 
B 3 the: 
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the fuit begins ' in -chancery for relkf, 
touching pretended incumbrances on the 
title of lands, and that court has ordered 
the' defendant to purfuc an ejeftmcnt at 
law, there, after one or two ejedments 
tried,_and the right fettled to the fatisfac-* 
tion of the court, they have ordered a per- 
petual injunftion againft the defendant ; be- 
caufe the fuit was firft attached in that 
court, and never began at law : and fuch 
precedent incumbrances appearing to be 
fraudulent and inequitable againft the pof- 
feiTor, it is within the power of the court 
to relieve againft them. 

But the method of proceeding at law, 
againft a caftial ejfeftor, was a mean of turn- 
ing any man out c^poffeffion j bccaufe fuch 
plaintiff could recover his term without 
any notice to the tenant in poiTeflion. The 
courts of juftice therefore, would not fuffcr 
that men fliould lofe their poffeflions without 
any opportunity to defend them j to effedl 
which purpofe^ they made it a ftanding; rule, 
that uo plaintiff (hould proceed in ejeftmcnt, 
to recover his lands, againft fuch a cafual and 
titular ejedlor, withoutdeliveringadeclaration 
to the tenant in poffeffion, and making him an 
ejedlor and proper defendant, if he pleafed, 
F- N. B. 4S9. This was ^ proper rule, and in the power 
of the court to form ; for othcrwifc the court 

would 
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would have been made inftrumental in 
doing an injury to a third perfon. A 
declaration might othcrwife have been de- 
livered to a ftraoger^ a feint defence made, 
and a verdi<5t judgment and execution 
obtaiiied, without the tenant's having any 
notice of it. And though it is not to be 
doubted, but that fuch anions were brought 
at firft againft the real cjedtors who refid- 
cd in the poffeflion, yet becaufe any perfon 
who came upon the land, animo poffidendi^ 
was equally an ejeftor with him who re- 
fided there, the a£i;ion in ftriftneis of law 
might have been brought againft him, but 
becaufe this, as has been faid, turned to 
the injury of the refiding pofiefibr, the 
rule was made, that he (hould have no* 
tice of it i and therefore the courts would 
not give judgment in ejedment, unlefs an 
affidavit was made, that the tenant in 
poffeffion was ferved with a copy of the 
declaration* 

The antient pradtice was, that leafes of 
ejedtment, to try the title, Ihould be ac-^ 
tuallyfealed and delivered! becaufe other-* 
wife the plaintiff could maintain no. title 
to the termi and they were alfo to be 
fealed on the land itfeif, it being mainte- 
nance to convey out of pofleflion. There- 
fore, though in relation to the quicknefs 
B4 of 
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6f the remedy, the affize had the advan- 
tage,* becaufe in thataftion none of this pre- 
paration was required beforehand ; for the 
writ of afftze came down to the affixes, the 
jwy was there warned> the caufe tryed, and 
judgment given. Yet the method of proceed- 
ing in ejeftment, from the convenience of 
repeated trials, notwtthftahding the previous 
prejparation, was generally preferred. 

Thus ftood the law till the time of lord 
chief juftice Rolle-^ who invented the rule now 
in life ; which is, that if the defendant appears 
iii the room of the eafea! ejeftor, he fliall 
enter into* a ^ule to eonfels' leafiy entry ^ 
ftrtd ouJleryfLftA fefift upon the title on^. 
This rule was highly reafonable, becaufe, 
wh^nthe jdaintfff* had* made his leafe upon 
Ihe }lnd, any third perfon who came there- 
on, anifm fdffidendi^ was lii ftriftnefs of law 
ari gedrorj and therefore when any other 
^j^ftof was- placed in his fteadj it was but 
reafonable that the court (hould impofc terms 
upon him 5 and the proper terms were, that 
he ftiould not ftarid on the proof of an 
aSlual entry y demife and ouftery thefc be- 
ing no more than forms to bring the 
title in queftion : and it was not fit that 
the plamriff Ihould be nonfuited for want of 
proving the formal demife fet forth in the 

declaration. 
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declaration,* when the cafual ejeftor would 
have let the judgment go by default, 

II. For whom^ and in what cafes y an ejeSfment 
lies'y and herein of the lejfbr's right of entry. 

Although/ by the nabdern prafticc, the 
defendant is obliged, by rule of court, to 
irihfefs Icafc, ^try, and onfter, yet d^at 
irule Nvas Qirly defigacd to cxp^di^e th^ 
trialcrf the plkintifPs right, and not to 
give him a rigHt^ which hef had ant be- 
^i\ Hence;' it m>jft appeal' diat the plaintiff 
had adually die poffefiion, an4 was Qufted 
thereof by the defendant ; for the ejeftment 
U' to gftion of Ifefj^fs in itt nature, and 
Js ^aid t6 b« "iSt^tkevlit armU} and therc-» 
f6re it muft be i^one to tha perfon himfelf 
feomplaining, and not to another perfon 
who had the plaintiff'^ poffefJon, though th« 
f^laintilfs titk bfe affe&ed by fuch oufter. For 
it were an impropriety to fay, that the d«-. 
fendant vi et armis ejefted the plaintiff, when 
it appears, by the plaintiflTa own ihcwing, 
that he had not the aftual pofle0ion; but that 1 Ro!,R>p,j» 
it was at the time of the oUfter in another. 
Therefore, if A. leffee for year$, make a ' 
Icafe to B. at will, and B is ejeft^d. A, can-* 
not have this aftion upon that oufter; be- 
caufc though the poffe/Tion of B was in law 

the 
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the pofleflion of A. yet the trefpafs vi et ar^ 
misy which is complained of in this aftion, 
ttVuft be againft the aftual poffeffioni and 
that was in B. But it feems in this cafe, 
that B. though but tenant at will, may 
make a leafe to punifh the tref|)af$ and 
''cjeftmentj ptherwife: there would be an in- 
jury done, and no one allowed to puoilh it. 
Ibid, So if A. be Icffee /or years, remainder 

to B for years, and A is ejefted, and then 
his terra expires, B. iball not . have an 
cjeftment on the oufter of A i becaufe the 
pofTeiTion was ^oit a&ually in.himj and h^ 
cannot complain of a treipafs done to ano- 
ther. 
T, Raym. So if the heir bring an ejcAment, and 

^h pending the fuit his anceilor dies, yet he (halt 

not recover j becaufe every nuwi muft reca-» 
ver, according to the right he had at the 
time of the action brought : and, during 
the life of the anceftor, the ejeftment was 
done to him only, and therefore he alonq 
muft puniih the injury. For one man cannot; 
complain, in a court of juftice, of an injury 
done to another. 

But the coftufee of zftatutemer chanty or 
9 fiatMte ftaple^ and tenant by elegity may 

maintain an ejeftmentj for thouffh thefc 
Co. Lit. 42. , 111. n , , 

tenants have bur a chattel-intereft, and that 

for a period of uncertain duration, viz. till 

their 
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their debts are fatisficd, yet this bf ing a per- 
manent intereft, the law has provided for 
it's (tcuritjy by this a£kion. 

So an executor may have this aftion, for i Vent. 30, 
an cjedraent done to the teftator. For 7H4,6,b, 
though at the common Jaw it was held, 
that perfonal wrongs died with the perfon, 
yet when the ftaiute gave the adion for j^tL^.c.i^ 
goods taken out of the poffeflion of the tef- 
utor, it feenmed but m equitable conftrudion 
of that, aft, to extend the: remedy to terms for 
years, and to punilh the trefpafs on that fort 
of property j efpccially as leafes for years 
were looked uppi^ as goods and chattels. It 
was the more reafonable, to 'bring them all 
under the fan>e regulation. 

An ejeftment being a poffeflbry remedy, the 1 Burr, 119. 
leffor of the plaintiff muft have a right of 
entry, when this adkion is brought; for if 
his entry be taken away, he cai^not legally 
enter to m^c a leafe, to try the title ; and 
he cannot be allowed, to profecute his 
right by an unlawful ad. The old method 
of proceeding in cjeftment required an ac- 
tual entry, and the modern pradice fuppofes 
it; and thpugh that praftice obliges the 
defendant to confefs ^eafe entry and oujler^ for 
the eafe of the parties, and for the expedition 
of the trial, yet this hath made no alteration in 
the law, nor was ever intended to better the 

plaintiff^s 
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plaintiff s titlcj or to give him a tiew right 
of entry; For that were, by a "rule of 
court, to oblige the defendant to admit a 
better title in the plaintifF than he really 
hath, which would be an aft of- injuftice in 
the court. Therefore, where tenant in tail 
makes a difcontlnuance, the iflue in tail is 
•^ • pot to his formedon^ and cannot have an 
. ejeftnnent ; becaufe his entry, by the dif- 
continuance, is taken aWay." ' 

By the common lav^, the alienation of an 
hulband, wHo was feized in the right of his 
wife, worked a difcontinuance of the wife's 
^ftate. But nowi by.the 32 Hen. VIII. c. 
28. it is provided '^ that ho' a<5t of the huf- 
** band only, jflii^l work a. difcontinuance 
' f' of, or prejudice, the inheritance or frec- 
" hold of the wife ;' but that, after his death^^ 
*"* {he or her heirs, may enter oh the lands in 
" qiieftion". 

Another way o{ tolling, or taking aw^y, 
the right of entry is by pescents f0r the law 
prefumes that the pofleflion, which is tranf- 
mitted from the anceftor to the heir, is ^ 
rightful poffefliop, untU the contrary b^ 
(liewn i and therefore the mere entry of him 
who has right, is not *allowed to evidt the 
heir. But by 32 //, 8. c. ZZ* " If a Bijjfeijor 
" die within five years after i^tdijfei/m done, 

"and 
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" and the lin4s defcend tohis«htir, "fuch def- 
*^ centfliallnot take away the entry of the dtf" 
^^fetfee.y though he has made no claim". But 
if there be five years quiet poffeflion in the 
difieiibr> continual claim is ftill as neceiTary 
as it .was before the ftatute. 

Abaters and intruders are not within the co. Lit. 238. 
ftatute of 32 H. 8. for th^t ftatute being Plowd. 47, 
penal, was only extended to cafes ;whefe 
there was an aftual oufter of th^ tenant, 
which is a confequence of all difleiiin^j be 
they done with or withou.t violence: an 
abater or intruder duftefh no one, and there- 
fore they remain as at common law* But 
difleifors and their heirs are within the ex- 
prefs meaning and intent of the ftatute, 
which gives the rjemedy to the diflcifee ; and 
though the preamble df th^ ftatute only 1 1 Co. 33. 
fpcaks of ^ dtjfeifins with for ce^' and the body 13 Co. 6. 
of the ftatute of ^fuch dijfeifinsy yet was it ^Y'^^9* 
extended to all diffeifins, as being within the 
fame mifchicf. 

The feoffee of the diffeifor is riot withhi Co. 14^2381. 
the ftatute, becaufe he has not oufted any a. 
one; and therefore if fuch' feoffee die, and 
the land defcend to his heir, this defcerit will 
take afway the entry of the difleifee or bis 
heifs. 

But bodies politick and corporate, io Co. Lit. 238. 
you hold, yourfelf to a diflcifin, are within *• 
the remedy of the ftatute. 

If 



14 A TREAT,rsE on 

Ibid- If there be cciwnt for life, the rcverfion 

Plpwd. 47. in fee, and the tenant for life is difleized and 
dies, and the difleifor afterwards dies within 
five years, the rcverfioner is within the be- 
nefit of the ftltute, and his entry is not taken 
away; for after the death of tenant for life, 
it is a continuation of the fame diffeifin to the 
rcverfioner. But if the difleifor had died 
feizcd, and the tenant for life had died, there 
the defcent would have taken away the entry 
of the revcrfioner ; becaufe there was no con- 
tinuation of the fame difleifin upon the re- 
vcrfioner. The a6t only continues a right 
of entry in the diffeifee, where a right of 
entry was once in him ; but in the laft cafe, 
there was no right of entry in the revcrfion- 
er, nor could he have an ajlzf, or wrif of 
enfry in the firft degree : and never having 
had the right of pofleflion, he is not a dif- 
feifee within the fl:atute, to punilh this as an 
aftual oufter ; fince it was no aftual ouftcr of 
the reverfioncrj .by the heir of the diflfeifor or 
. : • his anceftor. 

21 Jac. I. " And now, by the ftatute of limitations, 

c. 16. "none fliall make an entry into land, but 

^f^ within twenty years after their right or 

^^ title fliall firft defcend or accrue". But 

this, adt hath the ufual favings for infants, 

1 Burr; 119. feme- coverts, (^c. Therefore where there 

' hath been no pofleflion, for 20 years, either 

in 
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in the leflbr, or the plaintiff, or his anceftors, 
the plaintiflf in this aftion will be nonfuit- 
cd ; unlcfs he can account for the want of it, 
under fome of the exceptions allowed by the 
ftatute. 

And twenty years adverfe poffcnion isTiot 1 Burr, 119. 
only a negative bar to the aftio^ or remedy Burr. fet. caL 
of the plaintiff, but a pofitive title to the 45 »• 
defendant. And therefore where A. had the ^^^:>"- 
poffeflion of lands for 20 years, without in- 
terruption, and then B. got into poffeflicoi, 
on which' A. was put to his ejectment j^here^ 
though A. was plaintiff, yet his pofl^lfion 
for 20 years was deemed a good title, affidlie 
recovered accordingly. Of reviving anti- 
quated clafms there would be no end ; and 
therefore a teng poffeflion may be confider- 
ed a better title than can commonly be 
produced. It fuppofes . an acquiefcence in 
the other claimants,' and that acquiefcence 
fuppofes alfo forae reafon, tho' perhaps un- 
known, for which the claim^ was forbornei 

But it feems that the king' is not affcfted 
by the .ftatute of limitations ,-^and this pnvi- ^^' ^^* ^^** 
lege is derived to his leflce ; as where A. has 
a leafc for ninety-ninc years from the crown> 
and is out of polfeffion for more than twenty 
years, yet he may recover in ejeftment j for 
A. hath the king's poffelfion, and the king 
is privileged from tion claim, according to the 

maxim 
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maxim quod nullum tempus occurrit regi. This 
maxim, which conftitutes apart of the king's 
prerogative, obtained univerfally at the com- 
mon law, and with good reafon ; for the 
law intended the king to be always bufied for 
the publick good, and therefore that he bad 
not leifureto aflert his right within the time 
limited to his fubjefts; but now by the 9 Gee. 
3. r. 16. a tin>e of limitation is extended 
to the cafe of the king, who is thereby <iif- 
abled to make title, except to liberties and 
franchifes^ beyond the fpace of 60 .years, to ' 
be reckoned backwards from the time of 
^ commencing any fuit, or proceeding, to re- 
cover the thing in queftion. So that now a 
poffeiTion for 60 years will even be a bar to 
the king's prerogative, in derogation to the 
antient maxina bcjfi^rc mentioned. 

But if the crown grant the Feverfion, the 
privilege doth not follow it, in the hands of 
the grantee* 

HjJjI^ Nor is a'coounon pcrfon affeded by th^ 

ftatute of liniitations, where the Ppffe^on 

' is in the hands of his tenant, who haf 

a Keb. 127, paid Jiim rent within the time of, limita- 
tion i , for the poflTeffion of a leflee for y^ars 
is the poflcflion of his leflbr^.an.d ^ymenrt 
of rent is an acknowledgment of fuch 
poitcfTion : So that during the cpntiniiance 
of the Icafe and payment of rent, the 
4 leftbr 
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kflbr i& in no fort of default, for he cannot j 
enter and take the aftual poffeffion till the ; 
Icafe be expired r' but then it feems that 
he ihould i becaufe his right of entry then 
jRrft accrues. 

The potfeflion of one Joint-tenant is the 6 Mod. 44, 
poffeffion of the other, lb as to prevent ^g^'j^^/g 
the ftatute from being a bar in ejeft^ 
meiit ; fokr each joint-tenant hath a right 
to the whole, and therefore , the entry and 
•poffeffion of one, is as good as that of both : 
and {o it is of coparceners. 

If a declaration in cjeftment be delivered Caf. K.B. 
within twenty years, and a trial had, where- 573» 
by there is a confeffion of leafc, (^c. ; yet 
i£ the plaintiff, being nonfuited in that 
adion, bring another after the end of twenty 
years, the confeffion in the firft aftion will 
not be proof of an entry, to bring the cafe 
out of the ftatute of limitations : for in fuch 
cafe, it feems there muft be an ^ual entry. 

If the king has judgment in an informt^ Hard. 460. 
don of intrwfion, thiSi does not hinder s 
third perfon, a rtitsrc ftranger to the foit^ 
ftom entering and bringing his cjcamwit ) 
hecauie the king makes no title by the tt^ 
cotd of this judgment. And no Merefiieiar 
Jtifinm ifllies, becaufe the infonhation 
does not fijj^fe the king to be oue of 
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pofleJion, but the contrary ; and thaf a 
^ftranger intruded on him: and therefore on 
this judgment an injunftion only goes to the 
party, and alt claiming under him. But fuch 
judgment cannot bind a ftranger, fo as to 
take away his right of entry, to try his title 
in ejedtment i becaufe the king does not 
acquire any title by that record. 
Hard. 176. So if ^. be outlawed, and his lands are 

extended upon an inquifition, fuch outlaw- 
ry and inquifition do not take away, the 
entry of a third perfon, who claims title ta_ 
the lands extended, but leave him his 
reniedy, l^y ejectment, for recovery thereof. • 
For the king acquires no title or ' in- 
tercft in the land, but only to the pro- 
FiTS, by the outlawry : and the poffcflion of 
the lands ftill being in ^. it were abfurd to 
f\^ffer his outlawry to privilege itagainftthe 
entry, of a third perfon, who might have- 
bpen difleifed of that land. But an in-> 
twder upon the king's poffeffionican nei- 
ther have .an. eje^Slment hinifelf, nor 
njak'e a .leafc to another, on which his 
leffee can maintain an cjeftment ; be- 
caufenp man can recover in this adioa who . 
h^h not th^ poffeflion^ and a right of entry 
iota it: the former indeed is alledgcd ia 
the declaration, and muft be proved by, 

the 
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tKe confefTion of entry; but the rule of 
Court is not fo underftood, as to make any 
part of the plaintifPs title, or to better it* 
And as the king is not in poflcflion, but by 
matter of record, fo neither can he be 
turned out of poffeflion but by matter of 
record ; conf^quently the intruder is not 
underftood in law to gain any poflcflion by 
his" intrufion, and therefore cannot have 
this a<£Hon, in which the. pofleflion is re- 
covered* 

But where the poffeflion is not aftually 2 Leo, 206. 
in the king, but in leafe to another, there Cro. Eliz. 
if a ftranger enter on the leflTee, he gains ^^* 
the poflTefllon, without taking the reverfion 
out of the crown -, and may have hiis ejedt- 
ment to .recover that poffeflion, if he be 
afterwards oufted: for there is a pofl^eflion 
in pais and not in the king ; and that pof- 
feflion is not privileged by the king's 
prerogative. Hence it follows, that the 
king's leflfee niay'likewife have an eje6l- 
mcnt to puhifli the trefpafler, and to reco- 
ver the pdflfeflion which was taken from 
him. « 

j4. covenanted to ftand feifed of land, ^ ^i o 

Cro,El. 800- 

to the value of 160/. per amumy to the Noy. 33. 
' ufc of himfelf for life, and after to the ufe 
of his daughters fucceflively, who ftiould be 
C 2 un- 
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ynmwied at the time of hjs death, till 
they fliQ^ld fevcrally receive and levy 
500 /. a-^piecc ; remainder to his fon. A^ 
died the 30th of BUz. and the fon entered 
and pofieflfed the land, in difturbance of 
the daughtersi till the 42 of Eliz. when th? 
eldeft daughter (there being four of them) 
brought her ejedment. £ut flie did not 
recover the landi becaufe her entry was 
take© away, by fuffering the fon to en-^ 
joy it whilft fhe might have enfered and 
levied her portion ; and becaufe ihe 
WQuld Qlherwife keep thq reft of the daugh-^ 
ters frorp the perception of the prpfits : and 
tharefpr^ it was heldi that (he had no other 
remedy b^t 2,^mk the fon, who had re^ 
ceived the pipofits in her prejudice. 
I Lev. 170. If a re^t be granted in fee, or other- 

\lti^! ^^^» ^^ ^- ^** ^ ^*"^ ^^ provifo, in 

I Sand. 112. cafe it y» in iirrear, to ^ter and hold the 

1 Keb. 784, j^jyj^ ^m ^ arrears be fatisficd out of 

2 Keb. 20. the pro^ thereof j; if the i-ent be in ^rear, 
184, 270, ^^ naajMrecover the poffleiion in ejeftrnkent 5 
luyift.135, for th» pWvifQ createji W intcreft in th<r 
*5** land, to anfwcr the rent. And regularly, 

whoever hath an iatereft, may demife the 
iame to another, confcqucntly the pcr^ 
fen clain:ung under fuch demife, may main* 
tain an ejedfcniient. And this is now a iettlcd 

point. 
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fKMnt, whether the rent be created by grant 

at common law, or by way of ufe. And 

in this cafe it was formerly holden that 

there muft be an aftual entry made i be- 

caufe the title of the land accrues by the 

grantee's entering. It was however fettled 

by lord Hale, long prior to the ftatute of Ld. Raym. 

4 G. 2, c. 28. that/ in fueh cafe, the |^j|^ 

GENERAL CONFESSION -Was fuffident, ^Ith- fofi^ 

out the proof of an a^al ehtfy. And 
now, by that ftatute; "ill M cafes be- 
^' tween landlord and tenant, whto hdf a 
*' year's rent is in arrear> forwhich no ftlffici* 
<' ent diftr^fs tafi be foUnd on the ^rerhiflbs, 
''and the landlord hath right hf law to 
" re-eftter for the Mti'pzjrAent, he may, 
''without any formal demand or re-Mtfy, 
" fervc a declaration in ejedment, ki the 
^' manner ftated hereafter s and, M proof of 
'' the above circumftances, he fhall rtcbver 
^'judgment and execution^ as if the rent 
^' in arrear had been legally demanded^ ahd 
** arc-entry made." 

By the fame ftatute (§. 2.) '* in Cafe the 
** tenant fhall fuffer judgment and execution 
^' in fuch ejeftmcnt^ without paying the 
'' arrears and cofts, or filing a bill in equity 
*' within fix calendar months after exeeu- 
** tion, he fhall be barred from all relief in 
" law or equity, other than by writ of 
C 3 *' error i 
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^^ errors and the landlord fhall bold th« 
" prerhifles difcharged from the leafe." 

< Salk. 597. But by § 4^ of the fame ftatute, which 
feem3 to have been only a declaration 'and 
affirmance of what had been previoufly 
determined, *^ if the tenant, before the 
" trial, pay to the landlord, or tender and 
" bring into court, the arrears and cofts, 
" all further proceedings ihall ceafe ; and 
" if the tenant be relieved in equity, he 
" fhall enjoy the premifles under the old 
'^ leafe, without obtaining a new one." 

And by the 7 G. 2. c. 20. "where ait 
" ejeftmeAt * is brought by a mortgagee,* 
" to recover the poflefllon of mortgaged 
" premifles, if the perfon who has a right 
" ta redeem, fhall appear and pay to the 
'* mortgagee, or bring into court, the prin- 
" cipal interefl and cofls, to be computed 
*^ by the proper officer, he fhall be dif- 
'^ charged from the mortgage ; and the 
'^ court fhall, by rule, compel the mort-' 
" gagor to reconvey the premifTes, and to * 
^.^ deliver up all deeds, relating to the titk 
" of this fame." 

. The law will always lean againft forfeit-^- 
urcs, as courts of equity will always relieve 

Co. Lit. 211. againfl them; and therefore if the lefTor" 

accept rent of his Icffee, after a condition 

broken, he cannot enter, nor confequentiy 

. ' > main- 



EJECTMENT... 23 

maintain an cjeftment, for the breach of 
that condition ; becaufe h^ thereby affirm- 
eth the leafe to have continuance. , 

So it hath been holden, that if the leflbr Roeex-dcm. 
brins: an aftion gf covenant for the non- Grompton v. 
payment of rent, lublequent to the time ot gaft. 33 G. 
the demife laid in the declaration of cjcft- ^ B- la- 
ment, he thereby waives his right of entry 
for the forfeiture, and acknowledges that 
the covenant ftill fubfifts. 

Where the tenant holds the premifles 
of the leflbr of the plaintiff, it is fometimei 
ncceflary to give the tenant notice to quit 
poflcflion, in' order to maintain an ejed-^ 
ment. Here we may obferve that demifes, Bhck. Cofn, 
where no certain term is mentioned;, ar« 2 V. 147. 
held to be tenancies from year to year, which 
neither party can deter'mii;e> without rea- 
fonable notice to th# other. This notice is, 
in mod counties, fix months preceding 
! that part of the year when the tenancy 

commenced; and therefore it hath, been Thro^mor- 
holden, that half a year's notice, to quit ^^^ 'i' Whelp- 
pQflelEon, n\uft be given to fuch tenant, 1111,90.3. 
before the landlord can maintain an cjeft- 
ment ; unlefs the tenant has attorned to 
fome other perfon, or done fome aft dif- 
claiming to hold as tenant ; in which cafe no 
notice is neceflary. And the fame law will , ^^y ^.^ 
apply to the executor of fuch a tenant. 
C 4 But 
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Bury affixes. But after the expiration of a Icaie fat % 

'775- certain term, the tenant^ contintiing in pof- 

feflion^ is deemed atreipafleri and there*" 

^ fore an ejcftmcnt, which is an *aftion of 

trefpais, may be brought, without any no- 

dcm. What- tice to quit. So 9 mortgagee need not give 

k-^^'is?^" any notice to quit, if he only mean to get 

14 G. 3* ioto the receipt of the rents and profits; 

even though the mostg^e be fubfequent 

to the leafe : bul in ilich cafe, he will not 

be fuffered to turn the tfenant out of pof- 

feffiom ' 

£ailerTenn> On a motba for anew trial, in ejeA- 

1779. B.H^. j^Q^^ ^^ ^^^ tum^ on the fufficiency 

m.^. penes , . ^i. • i • 

mf> 01 the notice to quit ; the notice being to 

quit at the end of fix months, on pay dou- 
ble fent^r Yfcrdia for the plaintiff. It was 
now contended^ on the part' of the defend- 
ant, that the notice was conditional; and 
that it Wjas therefore optional in the defend- 
ant either to quit, or keep poffeffion on the 
* payment of doiibfe rent. But the court 

were unanimous in opimon, that the notice 
was fuificiently vaHd> ta found the ejeft- 
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III. Of what things it njoill //>; and how 
they are to be dejcribed. 

It is before obferved, that originally in 
this adion only damages, and not the pof- 
ftflion itfelf> was recovered^ But as terms 
for years begad to fwell to a great lengthy 
and were by fuch means, put out of thepowei: 
of the freeholder $ and from the many ad- 
vantages which they had of the freehold itfelf, 
in not being fubjeft to thofe duties which 
were impofed upon the freehold, k became 
reaibnable and necefiary to give the ^rit 
of habere facias foffefionem^ \n order to reco«> 
vcrthepoffcflionitfclf. When the pofleflTion 
therefore was given in this^ aAion, it became 
necclTary to qonfine it to filch things as the 
Iheriff might have recourfe to after judgment, 
to deliver the pofleffiOn of^ But after the 
formation of the action, the courts did 
not confine it to the rules in the regifter 
which govern the pnecipe ; but allowed it to 
be brought for fome things which* couM 
not be demanded in z precipe quod reddat. 

fhus it hath been held, that an ejedt-* Cro.EL854. 
mcnt doth lie of an orchard; becaufe it is 5^4. 
a word of certain fignification, though in a 
precipe it muft be demanded by the name 
of a garden i and it being well enough 

under- 
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underftood, the ftierifF may with certainty 
.deliver it upon an execution. 
Cro. El. 8i8. So an ejedment has. been allowed for 
It^G '21^' ^ ftable and a cottage; becaufe they are 
words of a determinate fignification, and 
may be delivered by the writ of execution. 
Cro. Jac. An ejeftment of an houfe, is good, though 

p5^' in the praecipe it ought to be demdnded 

by the name of a mefluage ; becaufe the 
ejeftment is an aftion of trefpafs in its na- 
ture, and as trefpafs, *' wherefore he broke 
** into the houfe,** has been allowed, fo they < 
allowed it to be good in ejeftment. Be- 
ifidcs, the import and centain fignificatibn 
of the word domUsy or houfe, is well enough 
tinderftood in the law j for in wafte ' the 
thing itfelf is recovered befides damages, 
and yet theaiSiori of wafte is given de 
domibus. 
3 Leon. 210. So an ejfeftment of a chamber in the fe- 
cond ftory of fuch an houfe, was held good; 
there being certainty enough to direft the 
flierifF in the execution : and in that cafe 
it was faidthat an t]t(imtnt de una roomd 
had been adjudged good. It has even been 
-: held that an ejedment for part of a houfe 

in A. is well enough ; for the fame certain^ 
anTiec Cro ^^ ^^ ^^^ required in an cje^ment as in 
Eliz. 286* a praecipe. -^ 

But 
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Biit an ejeftment of a kitchen is bad ; Noy 109. 
for though the word is well enough under- 
flood, yet becaufeany chamber in an fioufe 
. IS applicable to that ufe, the fherifF hath 
not certainty enough to direft him in 
the execution j and the kitchen rriay be 
changed between the judgment and eke- 
cution. . ' * 

An ejeftment lies not of a clofe, becaufe 11 Co. 
it is of an uncertain extent j nor will it ' 
mend the declaration though the clofe be i Salk. 254. 
. called by a particular name, becaufe. that 
alfp leaves the extent of it uncertain, fo 
that the IherifF cannot tell what cjuaotity 
of land to deliver in execution. For the Owen 1^, 
fame reafon, it hath been held, that an 
cjcdment lies not of a pi£ce of land, • 

So it hath been held, that an ejeftment Cro, EI. 599, 
will not lie for the third part of a clofe, *^^v-«^3« 
or the fourth part of a nteadow, without 
fetting forth the particular contents, or 
number of acres. 

And the number of acres muft be ex- 
preffed with certainty; and therefore an Ley8«, 
cjeftment of forty acres of land, by <?/?/- 
mtion^ is not good. And . though the Cro. Car. 
number of acres contained in the dofc ^7^573- 
or piece of land fhould be mentioned in 
the declaration, and be fet forth to belong 
to a meffuage for which the ejediment is 
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alfo broMght, yet cvcathat hath been held 
too general ; becaufe the nature and qtolkf 
of the land is thereby left uncertain^ fo that 
the fheriff* is ftill at a lofs what to deliver 
the poflcffion pf, as whether meadow^ pas- 
ture, tff. 
Cro. Jac* But an ejeftment for a clofc, called 2>* 

Palm. 102. containing three acres of land, was held td 
be well enough; becaufe the quantity of 
land is mentioned, and alfo the quality t 
for the word terra fignifies in law arable 
^ land. 

Cro. Jac- Zo an gedment for two clofea called 

+^>- higher and lower Gulwell was held to b^ 

fufficicnt, without cxpi-effing the num- 
ber of acres in each cloft. Tamen 
Cro. Car. J^^^ ' ^^r it hath bccn adjudged that 
573- - an ejcftment for five clofts, tailed long 

1 Shpw.738. ^^^^ong, containing ten acres of arable 
Cartii. 104. and pafture, is naught 5 becaufe it is not 
4 Mod. 97. fpecificd how many acres there are of each, 
and confequently the IherifF hath no rule 
xo govern himfelf by in the execution. 
3 Lev. 96, ^"^ ^ ejeftment for a certain place call- 

ed the yt^ in D. is well enough; be- 
caufe that place belonging to a church, 
^ called a vcftj-y, is perfeftly known ,- and 
therefore the thing demanded \% ftifficicntly 
dcfcribed, to have execution thereof. 

An 



EJECTMENT. tt9 

An qc6hncnt for a mcfluagc or tcnc- Styles 364. 
inent is too uncertain, the ward tenement q^^^ j^^^ 
being of a more extenfive fignification 125* 
than the word meffuage i andconfequently €^^^73? 
k is uncertain what is demanded by the ^ 

cjeftment. And for the fame reafon, it has stra- 834. 
been held that an cjefhnent will not lie for 
a tenemeiit only. * 

But an ejectment for a meiTuage or te* 1 Sid. 29$. 
aen^icntj called the Black Swan, is goods 
becaufe the addition reduceth it to the cer«- 
tainty of a dwelling houfe. 

So an eje&ment for a meflTuage or bur- Hard 173. 
gage, in H. is good ; becaufe both fignify ^®*^* *®^* 
tbe fame thing in a borough. 

So ity hath been held, that an ejeAmcni 
£br a mefluage or dwelling houfe is well 
enough j for mefluage and dwelling houic^ 
are fynonymous terms. 

An ejeftment did not lie, while the pro* cro, Car. 
ceedings were in latin, de repo/lfori^ ; be- 555- 
caufc it fignifies a voider or cupboard as s. c"*^* **^ 
well as a warehoufe, and therefore it waa 
uncertain what was demanded : but if it had 
been with an Anglici a wardioufe, this had 
confined it to that particular thing. 

It is faid to be the defign of the law in Ld. Raym. 
dds a6tion, to have the thing demanded fi> '^7^* 
particulttly fpecified, that the (heriff ouiy 
ceruinlf know what so give the pofleflion 

of. 
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of, if the plaintiff fhould recover 5 'for the 
judgment is in order to execution, and 
the judgment would be vain if execu- 
tion could not be hfed of the thing fpeci- 
I Burr. 629. fically demanded : and yet, at this day, the 
5 Bain 2673. pra^jcg js for the IherifF to deliver pof-^ 
feflion, according to the direftion of the 
plaintiff, who therein a£ts at his peril. But 
in this aftion the judges do not confine 
themfelves to thofe rules - which govern the' 
pr^cife i for they allow fome things to be 
recovered in this adtion, which cannot be' 
demanded in the precipe 5 becaufe, fincc 
the cflabliihment of that real a6tion, many 
things have been added and improved by 
art, which have acquired new appellations, 
that are now perfeftly underftood by. the 
^aw, though they are not to be found in the 
ancient law books : and as men began to 
contradt by fuch new appellations, it was 
but reafonablc to fufFer the remedy to follow 
the nature of the contraft. Indeed whilffc 
ejeftmeuts were compared to real a<5bions/ 
I Burr. 629. and arguments were drawn, by analogy 
from them, they muft, of courfe, have 
been fettered : and this was. very much 
.the cafe till after the reign of king James 
the firft. But of later times, an eje6tment 
has been confidered with more latitude and 
greater liberality;— ^as ,a fifbitious adioAto 
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try titles with more eafe and difpatch, and 

with lefs expeince to the parties. Hejice* 

it hath been faid that an cjeftnnent will p^|^ 

lie for an hop-yard. And for the fame 

fcafori, it hath been held that an ejecftment 

will lie for alder carry which is a term ivell ^'* *^ ^' 

known in Norfolk^ where it fignifies land 

covered witlv alders. In the fame cafe, it 

was faid by LeCy juftice, that in Torkjhire it i& 

common to bring ejeftment for cattle gates ; 

and agreeably to this, it hath been held that ,, 

. *^ •'.„_.' , ^ - . ' Id. 1084. 

an ejectment will lie for a bealt gate, which Andr. 106. 

is a term ufed in Suffolk to* denote land and 
common for one beaft. 

But the judges anciently, would not extend 
thisaftion as far as they went in the aflize; ^^ 4- • ' 
becaufc there the recognitors, having a view 
of the thing demanded, muft have had a 
more certain knowledge of it, than can be 
given in ejeftment; and therefore it was -^ 
held that an ejeftment would not lie de crof- £^\^J^ J^"^; 
tOy though an aflize would. But if an ejeft- 
ment be brought for a croft and an acre of 
meadov^, and the plaintiff hath a verdift, 
yhe may have a fpecial judgment for his acre 
of meadow, releafing the coft^ and damages 
for all; for he was allowed his cofts, be- 
ttiufe by the judgment he had a juft caufe 
of fuit againft the defendant. It may how- 
ever lie for a croft, called Blackacre, i Lev. 5«, 

An 
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Cro. Car. An ejectment was brought for a mefllf* 

47»* 573* ngc^ and forty acrc?5 of land meadow and 
pafturc thereto belonging, without fpeci- , 
fying how nri^ny acres there were of meadow^ 
and how many of pafturej and for this 
reafon the judgment was reverfed^ on a 
writ of error. 
I Mod. 90. But an ejeftment for twenty acres jan^^ 
norum et iruerarum^ was held to be well 
enoughs becaufe both are lands of the 
fame naturej viz heath, on which gorle and 
furze ^owj and therefore the words are 
underf(ood to have the fame certain figni- 
gcation in law. 
5BaFr.267^. So it hath been held that an ^je&ment 
will lie for fifty acres of furze and heath, 
and fifty acres of moore and marfh. Yet 
Hardr. 57. 2U1 ejedmcnt for one hundred acres of 
Palm. 100, waftc, or fro centum acris mantis, was held 
166, i^- ^^ ^^ naught for the uncertainty ^ becaufe 
both waite and mountain comprehend 
Icveral forts of land. 
Cro. tar. But it lies for one hundred acres of bo^ 

5"* in Irelani\ becaufe ;herc, that word hath but 

one fignification and comprehends but ojie 
Stra.yx. fbrt of land. And it has been fince deter- 
mined that an^ejeftment will lie for mountain^ 
in Ireland \ becapfe there, the word mount- 
ain is rather a defcription of the qualitjr^ 
than of the fituation of the land. 

4 And 
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And in a modern cafe, the following i Burr. 623. 
dcfctiption was held to be fufficient, on a 
writ of error, after a judgment in the Ccm- 
ntm Pleas i affirmed in the King^s Bench, in. 
Ireland; viz. '* five thoufand mefluages, five 
"thoufand cottages, ten thoufand acres 
^* of land, &!c -, in all thofc the lordfhips, 
'* manors, and late diflbl ved abbey or mona- 
" ftery of Boyle and Infemacranaw \ and quar- 
" ter of land of Tallagh, in the town and 
" tenement of BoyU^ and fairs and markets 
** thereunto belonging, in the county of i?(?ia/'- 
" <mmon : and all thofc the lands and here- 
" ditaments called Qrangemore, and part of 
^^ Sumtemat, 6ff. a largq deer-park, fcf^j and 
'* the parfonage of Longfordy 6?o in the 
" county of Roafcommoni and a fmall park or 
" field, in the pofleffion of, £5?f." 

An ejeftment fro quatuor molendinls is i Mod. 90. 
good, without faying wind-mills, or water- 
mills J becaufe both are comprehended un- 
der that name in the regifter. 

So an ejeftment de decern acrtsfifarum, was i Brownl. 
held good ; for the court held ten acres of '5°* 
pcafc, and ten acres fowed with peafe, to 
be all one, and therefore certain enough. 

Aneje^ment for a manor feems to be Latch 61. 
iH,without defcribing the quantity andfpecies ^ J*^ ^^' 
of the land contained therein. If the feve- Had, 146 
nil forts of land and meiTuages be i^ot fet 
\ D forth. 
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forth, and the jury find the defendant 
guilty, quoad mejfuagiufn & curtilagiuitty eP 
non culp. quoad reftduumy Quere, ifthisbea 
good verdift, on which judgment may be 
given. 

Velv, 1 18. An ejeftment was brought de cafiro villd 

6? terrisy without exprefling the nunnber and 
certainty of acres, and it was held to be 
infufficient after verdifl:, on a writ of error 
brought thereon ; becaufe it was too gene- 
rally demanded, and it was impoflible for 
the fherifF to know what quantity of land 
he was to deliver upon the habere facias foj- 
J^onem. 

3 Rol. Rep- An ejeftment was iH'ought for ten acres 

482. of wood and ten acres of underwood, and it 

was infilled on in error, that this was a bis 
fetitum; but the objeftion was difallowed, 
becaufe they plainly are of different na- 
• tures. And even thofc who argued for the 
error feemed, by their argument, to admit 
it; for they infifted that noejeftment lay 
for underwood, which fhews it muft be 
of a different nature from wood : but that 
ol>je£tion was alfo difallowcd, becaufe the 
nature of ujiderwood is fo well underftood 
in the law, that the ftieriff will have certain- 
ty enough to direft him in the execution. 

iJSttfr. 1J3; Anejeftmentwilllie for part of an higk-' 

WAY ; for though the king and his people 

* 4- havi 
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have a right to pals over it, yet the frce"- 
hold, and all the profits, belong to the 
owner of the foil : and the IherifF may 
gifc him poffcflion, fubje(5l to the right of 
tht king and his people. But it muft be 
defcribed as land \ and though it be built 
on, yet fuch defcription will be fufficicnt. 

So an ejeftment lies for a coal- mine, be- Cro, Jac. 
caufe it is not to be confidered as a bare ^^' 
pmfii ufpr^ndery a coal-mine comprehend- 
fcg the ground or foil itfelf, which may 
be delivered on theexeciition. And though 
t man may have a right to the mine, with- 
out any title to the foil, yet the mine it- 
felf being fixed in a certain place, the IherifF 
has a thing certain before him to deliver 
execution of. 

An ejeftmentwas brought de mineri carh-^ 4 Mod. 14 j, 
num in Gafefidc. The aftion was brought iii l ^J^^^- 3^4. 

I 1 • -• -rx , , , Salk. 255. 

ftc county palatine of Durbam, and the Carth277. 
plaintiff had judgment, and on a writ of cr- Comb. 201.. 
ror that judgment was affirmed, though 
it was notfaid^ in the declaration, how many 
Coal-mines there were. The rcafon feems to 
be, becaufe the word being in the plural 
fttimber, comprehended all the mines in 
Gutefide* 

But for 'a rent, or common apprend^ry a$ co. Lit. 9. a. 
tommon in grofs, f^c. or other things that 
lie merely in grant, no ejeftment lici i be- 
D 2 caufe 
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caufc thcfc, being incorporeal things, arc ill 

in their nature invifible, qua neque tangi 

vec videri pojfunt j and therefore not in their 

nature capable of being delivered in cxe- 

Str. 54. cution. But for common appendant or ^p- 

pertinant an ejeftment will lie ; becaufc the 

ihcriff may give the poQeflion of fuch com-t 

mon, by giving pofleflion of the land to 

which it belongs. 

Cro. Car, An ejeftment de pijcaridy in fuch a river, 

^^' T has been held ill, for the reafon above. So 

Cro.Jac. ^ ' 

146. an eje6kment pro quodam rivulo five aqua 

Ydv^i*^^' c«f/«, called D. doth not lie; becaufe it 
I Brownl. is impoflTible to give execution of a thing 
H2« which is tranfient,. and always running. 

CrD. Car. But it feems that an affize will lie iot a 

492- pifcary i becaufe it is proficuum in certo Uco, 

capiendum. 

C^o.Jac. This aftion hath been allowed for ^ 

*5^- boilary of fait j that is, as \ underftand the 

Sid. 161. ' cafe, where there is a well of fait water,* 

and a man hath no inheritance in. the foil 

of it, but only a leafe or grant of fo imny 

buckets of the water as will arife, which arc 

called boilaries: now, if any one with-i 

hold the buckets of water from the gcantee 

he may bring his aftion of ejedment. And 

this differs from the former cafe ; becaufc 

in tbaty the thing demanded was tranfient an4 

always runnings but here the water is 

fixc4 
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fixed in a certain place within the bounds 

^nd compafs of the well, and is confidercd 

as part of the foil i and therefore Sir 

Edward Coke {2iysy that by the grant of a Co. Lit. 4.5. 

boilary of fait, the foil itfelf pafles. 

Hence it is, that an ejeftmcnt lies, pro ^^* .^^^* 5- 
fiagnoi htCdiViit in law the "word Jlagnum 227, 
connprehends both land and water. So an 
cjeftment de gurgite is good for the fame 
reafon« In the cafe of a river, if the foil y^j^ 
or ground, on which the water runs, be- i Browni. 
long to the plaintiff, he ought to lay his ^^' 
a£fcion for fo many acres of la^nd aqud cooper f*^ 
but when the running water only belongs 
to him, and the foil to another, then the 
remedy is by aftiofi onthc cafe, for divert- 
ing his water-courfe. 

An ejeftment lies pro primd tonjurd j that ^o- Car. 
is, as I underftahd the book, if a man hath ^ 
a grant of the firft graft which grows on 
the land every year, he may recover it in 
qe6kment of him who withholds it from 
K(|p; for the firft grafs, or primd tonfurdy 
n the beft profit and grant of the property, 
and therefore he who hath it Ihall be 
^ftecmed the proprietor of the land itfelfi 
till the contrary be proved 5 for the after 
grafs or feeding is in the nature of common^ 
age. As therefore he who hath the firft 
grais^ or primd tonfurdy hath the moft fignal 
D 3 profit 
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profit of the land, and may keep it longer, 
or fhorter on the land, according^ th^ 
feafon of the year, it is but reafofiaUie to 
give him this ren^edy againft the perf>ix who 
oufts him X^ it: efpcciatly (ince it h a 
fixed dctcj^minate thing* which the iheriff 
may put him in poffcflion . of, aod which 
diftinguifhes it from; a right of con>naoft or 
oth^r profit, apprendsr :^ for the cosftmon- 
cr cannot alTign a^y one acre ^hich he hath 
a righc to Separate firom the reft of the 
commoners i whereas the grantee of the 
firft grafs, has in rearlity a righ^ te ^c 
knd itfelf, till the crop bc^ taken off; fot 
no man can enter on the knd till that be 
off, without being a t^e^affer. 
Hardr. 330, For the fame reafon an €Jc<5bi^iiiit lies* frQ 
berhigio j bccaufe the hierbage is the moft 
fignal profit of the foil> and the grajntee 
hath at all times, a right to enter and take it* 
I Lev. 213. Butan eje£tn;ien£ liesnot ^if jpi?»l^^iV| be^ 
I Sid, 416. ^^^^ ^j^jg^ J3. Qjjy. ^j^^ mafts which fall from 

the trees, which the fwtne feed on, ajvi 
not part of the ibiX itftlf, as the herbage is^ 

Dal. 95. Yet ajn eje<5tm^nt lies, pro pafiurd centum^ 

ovium^ that is foj; fo. mujch land as> will 
feed one hundred fb^ep. 

Co. Lit. 159. Though tithes, are eftcemed part^pf the 
incorporeal inheritance, and by the cona- 
mon law were only of ecclefiaftical conu- 

fancc;^ 
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&nce^ yet being in the hands of lay-proprie- 
tors, they are now, by aft of parliament, con- 
lidered as a tempore eftafe; The 3^2 Hen^ S. 
r. 7. t^afts, " that every lay perfon having 
^^ any efl:atc of inheritaace, freehold, ternm, 
^^ right or intereft in tithes, and being 
*' thereof difleifed, deforced, wronged, or 
*' otherwife kept from the fame, Jhall have 
*^ his remedy in the Couft/s of la^ for thenr^ 
^' in like manner as for lands." K[encd 
<:ame the ejeftment for tithes. It b how- 
ever given only to lay . impropriators : Ibid, 
for the aft leaves fpiritual perfons to purfue 
the old remedy in^ the fpiritual court; 
the words only extending to fiidh tithes, 
peniionSi oblations, and other fpiritual and 
ecclefiaftical profits, as are made teoipo^ 
ral, or admitted to be and abide in tem- 
poral hands, or for lay ofes. This doftrinc Cro. Car* 
hath fince been extended, by analogy> to 3o»' 
tithes in the hands of the clergy, -g^. 

And the ejeftment for tithes, lies only 
againft the perfon claiming or pretending 
to have title thereto; and not againft 
fuch perfons as refufe or deny to fet them Seczy Hen. 
out, by which is meant fubtraftors of tithes. ^- ^- *^- 
In every fuch Cftfe the lay-perfon is, by the c. 7. 
cxprefs words of the aft, left to his remedy, 2 & 3 E^- 6- 
ia the fpiritual court. ^' *^' 

D 4 In 



40 A Treatise x)n 

II Co. 25.b. In this a&ion the plaintiff muft be as par- 
68.^* «p- ticular and certain in his demand of the 
tithe, as he would be of land ; and therefore 
an ejeftmenc de omnibus et omnimedis decimis itt 
decern acris in D. without faying gnncrum et 
feni was held to be ill, in the fame manner 
as it would be for one hundred acres of 
land, without exprefling the feveral natures 
Dyer, 84, 5. and qualities of the land. But the plain- 
tiff is not obliged to fet forth the quan- 
tity of every fort of tithe, as he is of 
every fort ' of land ; becaufe tithe is in 
its nature uncertain, th^ quantity de- 
pending intirely on the goodnefs and fruit- 
Ibid 1 16. b. fulnefs of the land and feafon i and therefore 
an ejeftment, de quddam portione granorum 
i^feniy was held good, it being impoflible 
to fay how much the quantity would be.-~ 
But though an ejedtment lies of tithes in 
kind, yet it does not lie where the tithing 
confifts in modo decimandiy or the pay- 
ment of an annual furh, in fatisfafbion of 
tithes. 
T4 Jones32i . The plaintiff declared on a leafc for tithes, 
belonging to the reftory of D. in 2?, and 
that the defendant entered upon him, and 
took fuch tithes, fevered from the nine 
parts in R. without faying that they be- 
longed to the reftory of D. and this was 
erroneous; becaufe he did not confine the 

oufter 
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oufter to the tithes laid in the declaration; 
for the defendant might have diifted the 
plaintiff of tithes in R. which did hot belong 
to the reftory of D. — 

But in an ejeftment for tithes, the plaintiff Cro, Car, 
is not obliged to lay it for the reftory, or 3f^! 
chapel, as well as for the tithes belonging 321, 
to.it; becaufe the plaintiff nnay be oufted 
of the tithe, and not of the whole reftory, 
or chapel : and a man is not obliged to fue 
for more than'is withheld from him. 

There feems, according toRolUy to be one . 
circumflance peculiar, to the ejeftment for 
tithe; and that is, in the time of laying 
the entry, and cje<5tment. Rolle fays, that 
where the declaration fet forth the ejeftment i Rol, Re^^ 
to have been in May^ it was ill, becaufe 
there could be no tithes, to be oufled of, 
at that feafon of the year* This does 
not feem to be law ; becaufe the law does 
not judicially take notice when tithes 
arife. 

At common law, an ejeftment Jay for a Latch. 6t. 
reftory, whch confifts of a church, glebe 
lands, and tithes, and which therefore much 
refembles a «ianor; for the church may be 
very aptly compared to the lord's rtiah- 
fion-houfe, the glebe lands to his demefnes, 
and the tithes to his fervices. But cvi^ 
.dcnce of tithes only, is not evidence of a 

reftory 
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re£kor3r ; zx^4 therefore it has been held^ diat 

where the plaintiff could only prove that 

the defenda»t; tpok the tithes, belonging 

to the reftory, there was no evidence o£ 

the ejeftiixent:, or oufter of the redkory. 

iiCo. 2c.b. I^ was formerly held that an cjc6hnent 

Sty. loi. did not lie for: a chapei, bccaufe it was res 

, '^^^' facra^ which, was not demifable i but now, 

Salk, 256, fince they are become lay-inheritances, they 

are recoverable in ejeftment, as other lay- 

eftatcs : but it (hoqld be 4€manded by the 

name of a melTuagej or it is not formal. 

And if the fervicc of the declaration, be 

made on the chapel wardens, or on the 

pcrfon who keeps the keys of the chapel, it 

^ _ will befuffigient, 

IV. 0/ the it^rit or proajs in this aSion. 

Every ejeftment was antiently begun 

• with a pone^ as in treipafsj the gedment 

indeed being a fpecies of trefpafsj for 

F. N>^, 2Z0 ^^ oufting of any perlbn of his term, 

^* comes properly under that denomination; 

and therefore the original was a pane in this 

form. 

Ren vie^ Jaluttm^ Si A 5. ftcmt tejtcurum 
it clamor ifm prcfeftundo^ tunc pone per vadioi 
iS falvos piegios C. D. nuper de L- gen. ieaqnod 
Jii carom Jnfi' nofiris apud Wcftm* (tali die} 

often^ 
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^enfurus fuari vi mrmis mamfium de B^ 
f¥^ t^^sf* IT. dimifif A. ad t^minum jn/ 
99Mdim pitmU iim^mt &f ij^fim afirm^ JU€ 
frtdia ejacU ^ aim enotrmia ^ ink^Ui Mdgravi 

The old writ runs thus— 

liiafurbm (^c. mir4mt\ H hm iS cai^a Ibid. 
^fiiim A. advdmAam lo i. m ^Wk mMem ^^^ ' *^^^ 
invenia cefUii afporiavii ; ipfim^ dfovid% i^e^ 
Thfe form of thia writ fiacms to have beca Rtg. Bier, 
taken from the affize, which Iays» Faciasi it^. '^ * 
nemwum itiud refiifki de cataUu puc m i^fa caftn 
imfuermiy & ipfiaa tenfminiwm mm cataUHs ^ 
in. pKe upf". ad^prim^ ^^boo^ ^c Tlste rea- 
ion why the writs upon fcrditdtflrdfinsL m^ 
0ttfters> were* extended to goods and chatt!?];^ 
aa ^cU as ta die lauads^ was^ becaofe anii^ 
tnrify fbck difieifins were madte by viorr 
lencc ;- the diffeifbrs ttot only taking away 
die lands^ but geixctralLy alfo the ftock 
that was uponi them* ¥as removing thcfe 
.forcible intrufbns oi one lord upon an- 
other, by the power of the king was tke 
alBze invented, and after* the model: o£ 
diat waa the ejcdfcment framed^ - 

Upoa the oW vmt the regifler has this Regift. 227. 
remark, thafi it cannot be de bonis & ca- 
tallis afportutisy bccaiafc, in an aftion for 
fuch goods, a man lliall hiavcan exigent^ 

but 
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Plowd. 228. 



F.N.B. 220 



but in a writ of ejeftment dijlre/s infinite. 
Judge Brown obfcrves, that this rule was 
ill taken ; biecaufe proccfs of outlawry lies 
in qeftment, as well as diftrefs infinite. 
And fo is Fitz Herbert. In truth it feems 
that the writ is good either with or with- 
out thefe words j and the reafon is, that a man 
muft accomodate his writ to the nature of 
kis cafe ; a,|id the precedents are both ways; 
according as the oufter has been with the 
Plowd, zz^ taking away of chattels, or not. The aflizc 
indeed has always the claufe de catallisy 
becaufe they recovered damages in the aflize 
for the mefne profits, which was one of 
the points complained of in that writ ; 
and the old form has always been inva- 
riably obfcrved in that adbion. But an' 
I cjeftment is not a proper adion for the 

mefne profits, though it may comprehend 
the chattels which were taken in the very 
oufter J becaufe it was never laid witK a 
continuando^ as in an adlion of trefpafs for 
the recovery of mefne profits, and there- 
fore could not comprehend the mefne pro- 
fits that were taken during the whole oufter, 
fince every aft is a new trefpafs. The 
aflize indeed punilhes the whole diffeifin, 
by giving commenfurate damages from the 
firft aft till the time of the aftion brought, 
as one intire diffeifin. 

The 
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The writ itfclf, like all other writs of 
trcfpafs, is an attachment, and the forms 
of attachments run in the fame words, 
forte per vadios ^ /alvos flegiosy &c. Wheri- 
as, in other perfonal actions, they began 
with the writ in nature of a fummons> 
coiXHuanding the party to reftore the thing 
in demand, before they came to an at- 
tachment. The reafon of the difference 
is, bccaufe in this writ, and in all other 
cafes of trefp^fs, the party complains of 
a breach of the peace, whereon there is a 
fine due to the king, therefore they give 
the party no warning, left he Ihould with-» 
draw himfelf i but in debt, fince the plain- 
tiff truftcd the defendant originally, it is 
tut rcafpnable that he fhould give him fur- 
ther credit till he be fummoned to appear^ 
Befides, in trefpafs there was a capiat on the 
pcrfon, becaufe of the king's fine, which 
fopias was generally ufed as the fecond pro* 
ccfs, and therefore the firft was upqn his 
goods; whereas. In other perfonal adlionSf 
the whole procefs at common law was on 
4he goods only. 

Upon this attachment the (herifF return-^ 
cd pledges Je projequendo on behalf of the 
plaihtifFi and pledges for appearance on be* 
Jialf of the defendant. The latter were either 
proper perfons who undertook for his ap^ 

pear- 
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pcarancc, or clfc hh goads^ which were 
forfeited on his non-appearance. Pledges for 
the plaintiff were taken under thefc words in^ 
the writ. Si a fecmt te Jecurum dt ciumre 
Juo frofeqtundoi and pledges for the de- 
fendant were taken by thefe wonds, fom B% 
per VHd\ ^JaWfUg. And fo it was in an 
aflize, where there are the fame words in 
the writ. 
F- N. B. 220 The fccond ftep in this aftion was either 
^" by capas or diftrefs infinite. The diftrefs 

was th&procefs of the party, the capias VfdA 
the proccfs of the king. For in all pcrfonal 
actions, as before obferved, they proceeded 
by funmmons, attachment, and diftrefs infi^ 
nitc ; in all criminal profecutions, and ra 
all profecutions for fines due to the king, 
they proceeded by capias. But in trefpafi^ 
where the king required his fine for the 
profecution, the plaintiff took hold of the 
king^s procefs to oblige the party to appear. 
Brit. Csp. If the party was attached by goods or 

2 tnft. 254. JP^^g^'> ^'^^ ^^^ ^^^ appear, the diftringas 
iffbed upon all his goods and lands, to 
compel him to appear, which was called 
the grand difirtjs^ or diftrefs infinile. If 
the Iheriff returned nihil upon the pone 
then they proceeded to capias and outlaw-* 
ryi and the reafon was, becaufe it appear 
ed by the return, that the defendant 

had 
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Jiad nothing whereby he could be com- 
pelled to appear. But the defendant had a 
remedy, if the IherifF did not aftually fervc 
the attachnnent, becaufe the trial of fuch 
fcrvicc was by examination of the IherifPs 
officers, on the plea of not being attached 
by fifteen days ; and therefore, there was no 
falfe return againft the officer for fuch re- 
turn : and the rather, becaufe the party was 
little, if at all, prejudiced, fince he was 
difcharged from the arreft on making a 
proper appearance. Hence the capias at 
length iffued as the firft procefs, without any 
nihil returned on the pane. And fo wheii 
the capias was given in account, by the 
ftatute of MarlebridgCy which was given to 
the lords when their bailiffs had nothing 
to anfwer, they firil returned nihil on the 
Juramons, and then the capias ilTued ; but foi: 
the rcafon before given, the a^ias afterwards 
iffued in account as the firft procefs j and fo 
in debt, which was in the fimilitude of ac- 
count, by that ftatute. 

In ejeftment it was iaid that the de- i Sand. 317. 
fendant was fummoned to anfwe^^, and not * ^^^- 423» 
attached, — the declaration was held ijl upon 
* demurrer. But after a verdift and writ of 
error brought, if no original be found, 
thereby it appears there was a vicious pro-* 
^ceding by funimons, it is aided by the 

ftatutcs 
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ftatute of Jiecfailsy of the i8 Eliz. c. 14. 
which makes the proceedings good after 
verdift, though the original be want- 
ing. And tho', if there had been a vicious 
original upon the file, it had been error, 
yet, when there is no original upon the 
file, it is helped by that ftatute, and the 
court will intend that there was a good 
original which is loft, and that the clerk 
has mifrecited it. 
I Kcb. 278. The firft words of the writ are, *' Si A. 
Jones 4^0. *^ ficerit te/ecurum de clamor ejuo j" and thefc 
Cro.jac. give authority to the IherifF to take 
^*'*' pledges of the plaintiff; for the iheriff has 

no poHver to attach the defendant by virtue 
of the writ, unlefs the plaintiff firft find 
fecurity to profecutc his fuit : there- 
fore the fherifF muft firft return pledges 
dt prqfequendo upon the writ, though they 
be only John Doe and Richard Roe^ or die 
the court hath no power to proceed. But 
though the omifTion of pledges be error, yet 
fince only the roll is returned upon a writ 
of error, fuch error caniiot be afligned till 
diminution be alledged by the plaintiff in er- 
ror ; upon which a certiorari iffues to certify 
the original, which is the foundation of the 
fuit. If upon fuch certiorari an original 
"be certified," without pledges to profecute, 
it is errqr j for though the .ftatute of jeofails 

helps 
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ielps the want of an original after verdift, CrQ.lei. fiz* 
yet it does not cure an ill one. But if yiid 84^* 
the court be moved before the certifying 
of fuch original, they will give the party- 
leave to amend, by adding the pledges of 
profecution, fince they are now only mere 
matter of form, and the declaration is not 
delivered on the original writ, but by vir- 
tue of the rule. But it feems that the judg-* 
mcnt given in an inferior court, is errohe-* 
ous for the want of pledges ; becaufe pledges 
de pofequetido were originally taken to anfwef 
the king's amerciament fro falfo clamore of 
the plaintiff> in cafe judgment (hould be 
given againfl: him; and the king gives 
no power to proceed without fecurity be 
taken to anfwer his amerciaments. 

The next words In the writ are, ^^ pone 
^^ per vadios et Jalvos fleglos^* which have 
been already commented upon^ 

If the word '* oftenfurus^' be omitted in the 
writ it feems to be error; becaufe the^ de- 
fendant is attached to anfwer, but otherwife 
it does not appear for what purpofe- 

The next words iri the writ are^ quart i Kcb.- i^t^ 
vi et armisj and, if thefe are omitted, it h 
an error incurable ; beCaulc there muft ap- 
pear fuch a trefpafs in the writ as will give 
the king a fine, which canhot be, unlefs 
thofe words be iriferted. The capiatur fine 
E hoW" 
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however, has been long taken away:— it 

was rem tted by 5 fF. ^.M. c. 12.— The 

5 Mod. 285. plaintiff by that aft is to pay fix (hillings 

^ ^ ' 3^' ^j^j eight pence in latisfadlion of the fine, 

which is to be allowed him in colls. 
Palm. 404. If the bill or writ, while the proceedings 

were in Latin, had been unam claufum terrify 
i.e. a clofe of land, inftead of unam acram 
terr^y i. e. an acre of land, it had been bad ; 
becaufe the particular quantities and cer- 
tainty of the land are not fet forth ; but if 
there be a paper book in the office which has 
it unam acram, the court will amend the bill 
or the writ by fuch paper book;' becaufe 
then it appears to be only a mifprifon of the 
1 Vent. 173. clerk.' So, if the writ be deviftt, i.e. that he 
Hob. 249. devifcd, inftead of demi/tty i. e. that he dcr 
mifed, the court pa motion will amend it. 

The TESTE of the writ muft be fifteen 
days before the return, which was an- 
tiently. tlaought a fufficient time for the 
defendant to come from any part of the 
kingdom, to anfwer the plaintiff's demands, 
in the courts above. 
Cro. Car. If On a writ of error, the plaintiff in er- 

91 4 271. Yor allcdffe' diminutiGny becaufe the roll is 

Sty. Rep. .^ , .^ : .. . \ • , . , 

352. lent without an original, upon which a cer^ 

tiorari goes for the original, and an ori- 
ginal be return^ed, bearing date before the de- 
mife laid in the declaration, this prima facie 

is 
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is bad : becaufe there was no caufe of ac- 
tion in the plaintiff at the time when the 
fuit was comnnenced. But if upon the 
/cu fa. ad audiend, errores againft the de- ^^0, Jac* 
fendant in error, the defendant comes in 597- 
and alledges for diminutiony that that was 
not the original upon which he declared, 
the court will grant a new certiorari^ be- 
cairfe the plaintiff in error had the bringing 
in of the firft original which was certified, 
and therefore might form miftakes in it;, in 
order to reverfe the defendant's judgment. 
And if upon fuch new certiorari^ they certi- 
fy an original, bearing even date with the 
demife and oufter, the court will intend that 
the aftion was founded upon thefecond ori- 
ginal and not on the firft, aind the plaintiff 
in error will not be allowed to make any 
allegation to the contrary. But where the 
firft original certified was before the demife 
and oufter, and the fecond original certi- 
fied was after appearance and imparlance^ 
there the court doubted whether either of 
the originals would be good; for the firft 
was commenced before the plaintiff appear- 
ed to have a caufe of aftion, and the fecond 
after the aftion commenced, and fo not 
a fulficient foundation for the aftion. 

A declaration was of Michaelmas ^erm^ a Vent. i74» 
and the demrfe laid on the 30th of OHobery 
E 2 which 
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which was after the term began; and to 
hdp this a writ was purchafed bearing 
tefte the fecond oi . November i though it 
bore tefte within the term, which was 
imufual, yet in order to cure the miftake 
which otherwife might be alledged in the 
plaintiffs declaration, after verdift, it was 
allowed to be good. 
Cro. Car. So where on a firft original upon the cerlia- 

91- rari of the plantiiF in error, thedemifc 

appeared to be for three years, and the 
declaration Ihewcd the demife to be for five 
years ; upon the plaintiff's coming in and 
obtaining a fecond certiorari^ he was permit- 
ted to purchafe a new original to be certified 
thereon, fetting forth a demife for five 
years conformable to the declaration. 
Hob. 130, The want of an original, after verdift, 

134,264, is helped by the ftacute of 18 Eliz. -, and 
^8i,304> ^Yit want of a bill in the King's Bench 
is helped, in the fame manner, by the 
equity of the fame flatute ; for the bill in the 
King^s Bench is in die nature of an original. 
Hob 24.0 Where an aftion of cjedtment, and an 

aftion of afTault and battery were joined in 
the fame writ, after verdidl it was mov- 
ed in arreftofjudgment, becaufe the battery 
was joined with the ejeftment, and the 
damages being intire, the plaintiff could 
not releafe the damages in the battery, to 

take 
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take judgment and execution in ejcftmcnt. 
But it feems, that if by the verdict, the 1 Brownl. 
damages be found feverally, he may re- ^^^' 
leafe the damages in battery, and take? 
judgment in ejeftment. The reafon is, that, 
where the damages are entire, it does not 
appear that the plaintiff recovered by any 
title in ejedtment ; and therefore it cannot 
be feen by the court, whether thefe two 
aftions were not originally joined, that the 
plaintiff might have a recovery in one of 
them to fave his cofls in the other. But 
where the damages are given feverally, it 
appears that the plaintiff had a good title 
in both cafes ; and therefore if he releafe his 
damages in battery, which was mif-joined 
with the ejeftment, there is no reafon but 
he fliould take his judgment in ejeftment ; 
for though the court muft judge the joinder 
of the aftion to be bad, where it appears to 
be a contrivance to fave cofts, which is the 
mifchief of joining different aftions ; yet 
where there appears to be good caufe in both 
cafes, the joinder of the aftions is cured by 
the releafe; for the plaintiff (hould have 
judgment according to his right. 
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* • • 

v. ^he ancient practice ; and in what cafes it 
isftill to be adhered to. 

The old way of proceeding in ejeftnient 
was, by fealing a leafc on the premiiTes by 
the party in intereft, who was to try the title. 
This at firft was roled not to be main- 
tenance, nor within the ftatute for buy- 
ing of titles,, (fince the leflbr demifes on 
the land and fo is in pofleflioA^) if the 
leafe was made to fervants or friends, who 
could not be prefumed either to maintain 
Styles P, R, or Countenance the ad:ion y but if it were 
' ^' fealed to one of ability to maintain the 

fuit, this was properly maintenance. 
Lil. Pr, Reg. ' If a man fcal a leafe upon the premifes, 
49^- h^ need nor give -notice to the party in 

INTEREST, at the time of his entry, or feal- 
ing fuch leafe 5 but it is fufficient to give 
notice ,to the tenant in possession after- 
wards, where it was done, for that is fuf- 
ficient notice for the party to make his de- 
fence ; and it is not neceffary that the plain- 
tiff Ihould give notice of his preparation, 
but of his trial. 
Sty, Rep, By the ancient method, the perfon, who 

4^^' had title of entry, ufed to enter upon the 

feveral parcels of Jand, and deliver declara- 
rations in the name of his own cafual 
% ejedlor. 
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ejeftor, who did aftually enter on the 
prcmifes to ejeftj but the court required 
notice to the tenant in pofleffion, that he 
might not be turned out without an op- 
portunity of making his defence 5 and then 
fuch tenant in pofleffion ufed to move tile 
court, that as the title of the land belonged 
to him, he might defend in the cafual 
ejeftor's name, (which the court upon an 
affidavit of that matter ufed to grant,) and 
that the fuit fhould be carried on in 
the cafual ejeftor's name, the tenant in 
jiofleffion faving him harmlefs. Then the 
cafual ejeAor was not permitted to releafe 
errors in prejudice of the tenant in poflef- 
fe/fion, fince the fuit was carried on in his 
name by rule of court; though the procefs for 
cofts was taken out againft the cafual 
ejeftor, and he was obliged to refort to 
the tenant in pofleiTion, v/ho had under- 
taken to fave him harmlefs. 

In the old way of proceeding in ejeft- co. Lit. 252. 
ment, if there were feveral parcels of Palm. 402. 
land in the pofleffion of feveral perfons, 
the mode was, to make feveral leifes, 
and to deliver feveral declarations, upon 
fuch feveral leafes, to the tenants in pof-' 
fe.Ton. Aird this was abfolutely neceftary 
when the freehold was in difl:in6t perfons. 
But where the freehold was *in the fariie 
E 4 perfon. 
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perfon, there the difFerence was, whether 
it was in the fame county^ or not; for 
where different entries were ncccflary there 
were to be different leafcs. Before the late 
aft of parliament, where there was one dif- 
feifor of lands in one county, though he 
demifed them for years, or at will, to fe- 
veral perfons, yet the difleifee might enter 
upon one of fuch leffees in the name of all, 
and make a leafe according to the old 
method, and comprehend them all there- 
in. The reafon was, becaufe the entry to 
divefl freeholds, muft be made according as 
Co. Lit.'252. the freehold divides itfelf. Therefore, 
if the dilTeifbr had made a leafe for life 
to three feveral perfons, the entry muft 
have been feveral, and the Icafes feveral 
alfo. If one had diffeifed me of two acres 
in the fame county, ^nd I had entered into 
one, without faying in the name of both, 
fuch entry would not divefl the right ; and 
therefore where there were feveral acres 
put in thp ftme declaration, and the entry 
was made in the old way, it muft have 
been in the name pf all the acres named 
in fuch declaration ; otherwife, (the 
entry being not inter r:r" red by words,) the 
acl of entry could extend no farther than 
tQ the land into which %.ic entry was ^dually 
made. 

To 



EJECTMENT. S1 

To uiiderftand this, we muft: confidcr> Dlgeft.Feud. 
Aat entry was the fame thing with the g'^jt///'^^* 
vindication or calumnia in the civil law, Donarios 
and was of equal notoriety with the feoff- ^^' *• 
menti for as the feoffment was anciently 
made upon the land coram paribuSy who 
fubfbribed the feudal inftrument in biis 
iefiibusi fo it feems the entry was made 
upon the land, and afterwards the claim 
recorded in the lord's court and hence 
called clameum, vel calumnium apponeriy vel 
cdvocare. But afterwards they allowed 
the feoffment to be good, though it was 
attefted by ftrangers out of the land, and 
not made or recorded coram paribus i 
though the manner of recording the claim of 
liberties, before the juftices in Eyre, re- 
mained long after, as appears by the re- 
gifter, which feems to be a continuance of 
the ancient praftice. But when the feoff- 
ment was not attefted by the parties in 
chartis, yet they were attefted and tried 
by the pares comitatus ; and therefore if the 
land lay in two counties, the entry muft have 
been made in each, becaufe the atteftation 
of both fafts, if controverted, muft have 
been tried by the pares comitatus. 

If htlft)and and wife make a leafe by Ydv. i. 
indenture, and in it make a letter of attor- l'^^^""^^* 
«cy tQ feal and deliver it a« their deed, butVeeCro. 

to Ca'-^^S- 
contra. 
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to the leflee upon the land; and fuch lefte)*, 
in order to try the title of the land, de- 
clare upon a leafe made by hufband and 
wife, it is bad; but if there be a necefTity 
to try the title of the wife in the ojxi-'' 
method, the hufband and wife mull Exe- 
cute the leafe upon the land, in tk^ir 
proper perfons; becaufe the wife, not b^. 
ing a proper perfon by herfelf, cannot con-, 
{iitute an attorney. But this praftice, as 
to fuch inftances, is now obfolete, fince by 
the common rule, the demife is confefledy 
as fuppofed, to be made on the land. 

I fhall next take notice in what cafes 
it is ftill proper to proceed after the old 
method. 
Lil.pr Re?. Firft, where the houfes, or things, for 
490. which the ejeftment is brought arc empty : 

for in that cafe no declaration can be deli- 
vered, or affidavit made of the delivery of 
it, confequently the court cannot proceed to 
give judgment againft thecafual ejeftor; and 
therefore the party is forced to proceed the 
qld way, by fealing a leafe on the land, and, 
giving rules to pleads and when thofe rules, 
are out, the court, upon affidavit of the. 
Salk. 255.' whole matter, will grant judgment. Yet 
P^' ^' there can be no judgment againft the cafuaL 

ejeftor, without moving the courts though 

the 
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ttc rules for pleading are out; becaufethe 
court will not grant any judgment againft 
the cafual ejeftor, who is only nominal, 
without a proper affidavit; left, other- 
wife a third perfon Ihould be tricked out 
of his poffeffion. 

But a very little matter i& fufficient to Str. 106^. 
keep the poffeffion ; and therefore where 
the tenant had left fome beer in the cel- 
lar, and the landlord proceeded as on a 
I vacant poffefllon, the judgment was let 
afide. 

' So if the tenant in poffeffion keep his 
doorfhut, the beft way is to feal a leafc 
on the land, as was ufual before the new 
njks were invented; but it feems that 
in this cafe, if the pradice and fraud of 
the tenant appear to the court by affidavit, 
the court will grant judgment againft the 
cafual ejeftor, niji, &c. for then the fraud 
of the tenant fuperfedes the neceffity of 
giving notice to him 

Secondly, When a corporation is leffor Carth 390, 
of the' plaintiff, they muft give a letter Ld. Raym^ 
of attorney to fome perfon, to enter and 
feal a leafe upon the land; for a cor- 
poration cannot make an attorney, or bail- 
; iff, but by deed ; nor can they appear, 
hut by making a proper perfon their at- 
torney by deed ; therefore, they cannot 

enter 
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enter and dcmife upon the land in pcribn, 
as natural pcrfons can i nor can they fub- 
ftitutc an attorney, to enter into a rule 
for their cofts ; nor will an attachnnent 
go againft them for difobedience to that 
rule. Hence they are obliged to make an 
aftu 1 leafe lipon the land, which leafe muft 
try their title, and then the attorney may 
proceed in the common method, which is 
not altered by the ftatute. 
Dyer S6. If a corporation be aggregate of many, 

they may fet forth the demife in the de- 
claration, without mentioning the chriftian 
name of the matter or wardens of the cor- 
poration J but if the corporation be fole, 
the name of baptifm muft be infcrted ; as 
if the demife be made by a bifhop i— be- 
caufe where the corporation is aggregate, 
the name folely confifts in its charafter; 
but where it is fole, it confifts totally in that 
perfon, therefore you have no fufRcient 
Ipecification of that perfon, without men- 
tioning his name. 

The third cafe in which the old method 
is to be obferved, is, where the feveral 
interefts of the leiTor of the plaintiff 
be not known ; and there, it is proper to 
feal a leafe upon the premiJes, Icift they 
fhould fail in fetting out in their declara- 
tion the feveral intcreft which each man 

paflesi 
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h i and In that caie it is the bcft way 



to proceed in the old manner, even now. 

Fourthly, Where the proceedings arc in i Keb. 690^ 
an inferior court, they muft proceed by ^^^' 
aftually fealing a leafe, becaufe they cannot 
make rules to confefs leafe,i &c. inafmuch 
as fudi courts have not an authority to im- 
prifon for difobedience to their rules ; and 
the reafon is, that inferior courts, having 
I but a limited authority, cannot make any 
i new rules to bind perfons who do not come 
1 in by the proper procefs of fuch court ; but 
the courts above, having an unlimited 
authority in every thing within their jurif- 
diftion, may bind any pcrfon who con- 
fents to their rules ; and therefore in in- 
ferior courts the leafe is fealcd on the 
land, and the defendant tries the title in 
the name of the^'cafual ejeftor, to favc 
expence 

If an ejectment be brought in an inferior 
court, and an habeas corpus be brought 
to remove it, and the plaintiff in the ejed- 
mcnt declares againft the cafual ejedor, 
there may be a rule to confefs leafe, ^c. 
as if he had originally declared in the court 
above, and the court will not grant a pro^ 
cedendo. 

If an habeas corpus be brought to remove ^ ^^*^'^"^^* 
a caufe in ejeftment out ^f an inferior 

court. 



1 Sid. 313. 
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court, and the lands lie within their jurif- 
didionj and the leflbr of the plaintiff feal 
a Icafe on the premifles, the courts above 
will grant a procedendo j becaufe the title of 
the land is a local matter, properly within ' 
the jurifdiftion^of the court below, where, 
if they proceed regularly, they fhall not 
be prohibited ; but if the leflbr has not , 
fealed a leafe on the premifles, the courts, 
above yfiW not grant a procedendo. \ 

aKcb. 6^. If the lands do lie partly within the cinque 

ports, and partly without, the defendant \ 
cannot plead above, the jurifdiftion of the | 
cinque ports i for though the land be localy 
" yet the demife is tranjitoryy and tri- \ 
able any where y therefore, though the ' 
plaintiff may lay his aftion for that which | 
lies within . an inferior jurifdiftion in 
the court below,, if, he, take proper 
meafures for that purpofe ; yet if he will 
lay it above, fince the demife is tranfitory, \ 
the defendant cannot flop his proceeding^ \ 
becaufe the courts above, for fuch tranfi- 
tory matters, have competent jurifdiftion. ' 

It feenis that if the defendant in an in- 
ferior court enter into a rule to confefs leafe, 
fs?f- and the caufe be removed by haleai 
corfusy: and the judge of the inferior court 
grant an attachment againfl the defendant 
for . difbbedience- to the rule> the fuperiof 
" ' •• court 
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court wlil grwt an attachment againft fuch 
judge for compelling obedience to the rule, * 
and thereby obftrufting the bufineTs of the 
fupcrior courts j fince the defendant is not 
bound by the rule he entered into in the 
inferior court, fuch rule being only the 
praftice of the fuperior courts. 

tVI. the modern praSlice in ejeSfment', and 
herein y of the declaration. 

Though the following fyftem of praftice 
is I believe, as correft as poffible, yet, I 
cannot, for the reafon ailed ged in the pre- 

} face, take upon myfelf to anfwer for its 

' uniformity. 

j The ancient praftice being almoft done 

I away, it is now not ufual to make out 
a capias againft the pofleffor upon an 
cjeftment delivered j (as it was of old, x , 

when men were, outted of terms for 
years ;) nor is io neceffary, except in the 
cafes before alluded to, to make an aftual 
entry, or to feal and deliver leafes, on the 
premiffes : but the party who claims title, • 
feigns a leafe, and in the name of the 
feigned leflee, who Ihould be fome real 5 j^^j^ -g ' 
pcrfon to anfwer for the defendant's cofts, 
deliver? a declaration of ejeftment, againft 

the 
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the cafual ejeftor, to the tenant in poffcf- 

fion ; or, if there be feveral fuch tenants, 

«Mod. 119. to each of them. This declaration is in the 

Str. 121 1. nature of procefs to bring in the tenant; 

Barnes /doed* * .... 

186. and therefore a notice is fubjoined, and 

Barnard. delivered with it, which muft be figned by 
1 16. Barnes the cafuai ejeftor and not by the nomin 
^toed.i-jz. plaintiff, informing the tenant, that tin 
lefs he appear, to defend his title, by a 1: 
mited time, judgment will be enterei 
againft the cafual ejedtor, and he (the te- 
nant,) will in confequence be turned out of 
poffeflion. This notice, and alfo the decla- 
ration to which it is fubjoined, muft be read 
or explained to the party ferved, at the 
time of the fervice : and if the ejedtment 
be brought for premiffes in London or 
MiddleJeXy the notice fliould require the 
tenant to appear on the firft day, or with- 
in the firft four days of the fubfequent term > 
but then the declaration muft be delivered 
before the effoin day qf that term. In 
country caufes> or where the premiffes arc 
fituate in any other city or county than 
London or Middlefex^ the declaration ought 
to be delivered before the effoin day of the 
iffuable term, after which the caufc is de-^ 
figned to be tried j and the notice, in fuch 
cafe, Ihould require the tenant to appear ia 
that term, generally. 

Before 
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Befofe the ftatutc of 4 G. 2. c* 28. the Lil- pr* ^eg. 
declaration againft the cafual cjeftor muft 
have been ferved, either on the tenant him- 
fclf or on his wife, and could not have 
been ferved on any of his children or fer- 
vants. The reafon w^s, that the tenant, by 
having explained to him what was the mean- 
ing of the declaration, had fufEcient warn- 
ing to defend his title ; and the court did 
not think it reafonable that this fhould come 
to him at feeondhand, unlefs from his wife, 
who was prefumed to be equally concerned 
in intereft, with himfelf. And in that it 
differed from a fummons, which might either 
be delivered to the tenant, or upon the land j 
the latter way was by the fheriff's coming 
upon the land, and fummoning the party 
to appear, by letting up a white wand, 
which was antiently a mark that the land 
was claimed by others. 

But now by this ftatute, " in all cafes 
'^between landlord and tenant, when half^ 
'' a year's rent is in afrear, for which no fuffi- 
" cient diftrefs can be found on the prc- 
" miffes, and the landlord has right by 
*' law to re-enter for the nonpayment, he 
" may, without any formal demand or re- 
" entry, ferve a declaration in ejeftment, 
" for the premiffes in queftion j or in cafe « 

F t^c 
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" the famsc cartftol 5e kgall^ ferved, oir no 
^^ tenant be in a£);ual ^fieffk^n (^che premil^ 
'' fes, may affix tl;^ iamc upon the dbQr of 
" any demifcd nneffuage^ oi? ia cafe there be 
^Kno mcfTuage^ upon fome notorioi^rs placd 
''of the lands. : and fuch aiKxing fh^l bo 
'* deemed a legal fervice/' 
Str. 1064. The fervice need not be on the prcmif- 

fes> if the tenant himfelf be perfcwiaUjj fejr- 
e^t,^i7^c^6. ^^^ » ^^^ otherwife it muft. Afid by th«: 
188,190, modern pradtice ift ejefbment, afecviee ott 
*^^* the child or feFva«t of rfic tenant i» ^otc^- 

ed a good feiivice; prorided it be made 
on the pfenti^s, and be afterwards acknow-^ 
ledged by the tenant:. 
iBurr. 1116, But if the WAaot abfcond, or keefT^out 
of the way, to aroid being ferved^ it ii 
ufual to fefV^e a declaration; on foaie perlbn 
refiding At his bov^k, or, if that cannot b« 
done, to affix the fame upon bis door; and* 
then, upon an affidavit of the circumftan- 
ces, to move the court for a* rule upon 
the tenant^ to fcew caufe^ -^^hy fuch fer- 
vice fhould not be deemed fufficient : the 
court will prefcribe the mode of ferving 
the rule, which is generally made abfolute 
on affidavit of fervice. 
LU.pr, rcg. ^ft^j. ^Jie declaration is deliveted> the 
^^^' perfbn who delivered it muft make an 

affidavit (except in the cafe of a vacant 

pof* 



{lofielTion) that he deliver^ fo thtrtM^nf^ 
or his wife, ^c. a true copy of At dctla- 
mien, Md read or explarined la him the 
notice annexed tbc^td^ If the dectaration 
was ierv^ii on the child or ferymt di chtr 
tenant) the affidavit moft f^aie fardie^^ 
*' that the fcrvicc was afttrvwtf ds acknoM^ 
^* ledged by the tenant''^ 

The afBdavic required, where the Jeelara^ Caf. Pi*- C^ 
lion is ftrved in pwfuance of the 4 Geo. 2* ^- ^^' 
before mentioned, is in fubftance as fbl- 
Jftwsj — ^* That the <kcWatron was fixed 
" upon fuch a place, being the nioft noto- 
^fioos part o^ the premiffes in ejweftion, 
•* (there being no perfon in poflcffion, on 
•*whom the declaration could be legafiy 

* ferved) \ that half a y^ear^s rent was thea 
" due frona the tenant \ that no fulScient 

* diftrefe was to be found «pon the pre> 
^mSk%. to anfwer chie arrears then >duei 
^ that the late tenant held foch preiikifiita 
** by virinoe of a leafc fnom the tefbr <rf 
'^ the plaintiff ; and due therdn is eoncained 
^ a dkufe of rtHemry fior aoti-paynaent of 
"tfiatrcnt." 

This affidavit nMft he pafittFe, viz. thaft Barnard, 
fiich a one was tenant in poflcffion,. or K.B.jiOj 
that he acknowledged hiitrielf to fee fo; ^' 
heeaufe no man (hould be tun»ed our of 
poiTclKon, without a pofi^nvc «cfllda\qtv oft 
P i which 
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which he may charge the perfon who makes 
it, with perjury. 
LU. pr ree. Upon this affidavit the plaintiff .moves 

499- fpr judgment • againft the cafual eje£tor> 

which is always .granted, unlefs the tenant 
in due time enters, into the common rule, 
to confefs leafe, entry and ouftcr. 

This motion is a motion of courfc, that 
is, fuch as only requires the fignature of 
a CQunfel or ferjeant, who delivers it over 
to the clerk of the rules in the King's 
Benths or to the fecondary of the Com-i 
mon Pleas., 

^ In the King's Bencby if the premiffes arc 
fituate in London or MiddlefeXy and the 
notice requires the tenant to appear on the 
firft day, or within the firftfour, days, of 
the next term, the plaintiff Ihould regular- 
ly move for judgment ^againft the cafual 
ejeftor, in the beginning of that term j 
and then the tenant nnift appear within 
fpur days inclufive after the motion, or the 
plantiff will be intitled to judgment. If, 
however, the motion be deferred till the 
latter end of the term, the court will or- 
der the tenant to appear in two or. three 
days, and fometimes immediately, that 
the plaintiff may proceed to trial at the 
fittings after term ; though if the motion 
be not nnade before the lafl fo^r days of 

the 
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the terfn^ the tenant need not appear, until 
two dayS before thfc eflbm-day of the Tubfe- 
qucntterm. Andflibuld the notice in futh 
cafe require the tenant to appear in the next 
term generally, the tenant hath the whole 
of that term ro appear in. ' 

In the Common Pleas, if the premiffes Rcg^Trln. 
are fituate in London or MiddleJeXy and the ^^ ^^^' ^* 
tenant has notice to appear in the begin* 
ning of the term, the plaintiff cannot take 
any thing by his motion for jtidgment 
againft the cafual ejeftor, for default of 
appearance ; unlefs fuch motion be made 
within om week next after the firft day of 
every Michaelmas and Eafier terms, and 
within /(?«r days n^jiX. after the firft day of 
every Hilary and trinity terms. Biit itvhas Barnes 4to 
been holden that this rule does not extend ^ ^* ^^^' 
to the cafe of a vacant pofleflion, under 
the ftatute 4 G^(?.) a. i • > . 

In country caufes, though the declaration 
be delivered before the cflbin day of £^/^ror 
Michaelmas term, yet the tenant, in both 
courts, is- allowed till four days after the next 
iffuable (that is, Hilary- Or T'rinity) term to 
appear; and if the caufe arifc in Cumberland 
or in any other county, where the aflizes are 
held but 'once a year, the tenant is hot 
compellable to appear, till four days after 
the term preceding the affizes. But in the 
F3 King's 
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$alk. ^57. Kin^^ B(ncb^ the plaiotjiF muft move fox 
judgmciic the fame term in whkh the tc* 
nant has notice to appear i though th« 
pradbice is different in the Commcn Pleas, 
for there^ he may move for judgment at 
any time during the next ifluabi^ 

terau. 

We ihall next fee what peribns may 4efen4 

Lii. Pr* reg. Jn ejeAmcjit, And hcr^ it may be proper to 

499' obferv^ that by the common law^ no periba 

is admitted to defend in gedmentj^ unkft 

i^ be isejiant^ and is or ksuk been m p<^ 

HiSion, or receives the renti b^<:aufe iti« 

tm a& nf champerty &r any peffon to 

interpoiey and corer the pofie/Iion v^ith hi# 

titles ai&d if the party would mak^ any 

perfon defendant with anotberi who was oo( 

concerned in the pofieffioa of the tenemeficsj 

this was a mifchief at the coma>on iawi 

becaufe, if the plalntifl^ recovers ^alnft OHf 

of (he defend^ts^ the flranger had no re- 

IPQedy fi^r his colts. But this was remedied 

by ihe 8 fip 9^, 3, ^, 10. whereby co^ 

are^veu to fuch i!xaiigers> unld$ the judge 

certifies immediately on ihe trial, that the 

plainti^ ^d a probable pauie ibr making 

Kim a defendant. 

fea. I a. Now by 11 Geo. 2. c. 19* which wai 

made to prevent fraudulent rec-ovcries of 

the ppflcffioni by coUufipn wi?{i the tejiant 
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of the la«dv "fuch tenant, being fcrved 

*' with a declaration in cjeftmcnt, mufl: 

*^ give notice thereof to his landlord, un- 

^' der the penalty of three year's improved 

"rent:" and, by^ the fame ftatnte, *'the Sea. 13. 

** landlord may, by leave of the court, make 

" himfclf defendant with the tenant in ppf- 

"fcflion, in cafe he appear'' i— which in- Salk. 257. 

deed is no more than he had a right to ^^f/xjoi* 

demand before the ftatute: /*and ih cafe 

^^ fueh tenant fhall ref\ife or negleA to ap- 

^ pear, judgment Ihall be figned againft 

" the cafual ejeAor. But if the landlord 

*^ (hail defire to appear by himfelf, and Con^ 

" fcnt to enter into the like rule as the 

"tenant, in cafe he had appeared, ought 

" to have done, the court (hall permit him 

"fp to do, and order a ftay of execution 

" upon fuch judgment, till further orders.'* 

Upon this ftatute it hath been faid Barnes 410 
that the court has no jurifdiftion to ad* ^^^'* *9?* 
mit any perfon but the landlord, to de* 
fend inftead of the tenant j and therefore 
where J. L, who claimed as devifee, 
brought an eje^ment againft the tenant 
in poffeflion, and J. S. who alfo claimed 
as devifee, nrvoved the court that he might 
be made defendant, inftead of the tenant, 
who had r^fufed to appear, |he motion 
was denied. 

F4 But 
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3BurMZ92. But this doftrine was reprobated by lord 
Mansfield in a fubfequent . cafe, which was 
nearly fimilar with the former : and in 
which it was adjudged, that where the 
fole , queftion turns upon *^ who fhould 
*^ be landlord to the tenant in poffeffion,'* 
the queftion ought to be tried between the 
claimants, and that the tenant fhould ftand 
neufer, and his poffeflion avail neither. 

M,S. i77i. In another cafe, it was faid by lord 
Mansfield^ that when a perfon applies to. 
be made defendant in the room of the 
tenant, it is not neceffary that he fhould be 
the aftual landlord; but that it is fufficient 
if he have a privity of intereft in the 

Comb. 332. lands : and therefore it fhould feem that 

3 urr, 299. ^ niortgagee, who is out of pofTcflipn, may 

be admitted to defend, on the tenant's 

Barnes ^to, refufal j though in one cafe it is faid to 

cd. 194. \i2ivc been otherwife determined. And 

6ty. 368, if the perfon who wifhes to defend be 

neither tenant nor landlord, he mufl move 

the court, on an affidavit of the faft, to 

be made defendant inftead of the cafual 

ejeftorj but this can only be done with 

the tenant's confent. 

As to the time when the landlord may 
be admitted defendant, the following cafe 

4 Burr ,.1996. is reniarkable, A judgment in ejc&ment 

bad 
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bad been regularly obtained againft the 
cafual ejedtor, by default ; and the land- 
lord moved to fct it afide, becaufe his 
tenant had not given him any notice of the 
declaration. The plaintiff infifted that his 
judgment was perfeftly regular ; and that 
the tenant's omitting to give his landlord 
notice of the declaration, was meerly a mat- 
ter between the landlord and his tenant, 
which could not afFeft the plaintiflfs regu- 
lar judgment, fairly and duly obtained. 
The court were, however, of opinion, that 
thepoffeflion ought not to be changed by 
a judgment in ejeftment without a trial, 
when a trial may be had ; and therefore 
they fet afide the judgment, upon payment 
of cofts by the tenant, and admitted the 
kndlord to defend in his ftead. 

Where fhere are feveral defendants, to 2Keb. 524. 
whom .,the plaintiff delivers declarations, 
who are sEv^liALLy concerned in intereft, 
and the plaintJfF moves to join them all 
in one declaration, yet the court will not 
do it 5 but the plaintiff muft deliver feveral 
declarations to each of them : becaufe each 
defendant mufl have a remedy for his cofts, 
which he could not have if they were 
joined in one declaration, and the plain- 
tiff prevailed only againft one of them. 
And by thi3 means the plaintiff might have 
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ti tenant of his own defendant with ethers, 
in order to fave th<e cofts. 
Barnes 4to Buti/hcfC feyeral ejedhnentB arc brought 

edit. 176. fof tke famt primiffej, upon the sams de- 
mise^ the court on motion, or a judge 
at his chambers^ will ord^r them to b« 
confolidBted. 

Haying fesn what perToas may 6s£tnA 

\fi ejcdnient> Xh^ next thing to be confidered 

is, tn what ca&$ the defeadant may claim 

fecurity for his cofts. 

Str. 694, If ^ infant deliver a declaration to the 

Hstfdw,c6. defendant, fome friend or guardian muft 

I WilC 130. be fct up as plaintiff, to anfwer the de- 

J-' l^f^/T, fendant's coft$. Sut if fuch peribn die in- 

^CdJTd IA£'< ^^^^^^9 fe that the defendant has no re- 

f e i^ ' aft^t^^^"^ ^^ ^'^^^ '^**^' ^^ infant himfelf muft 

^^ ^*tj;;V^ /jup* anfwcr for tbc^ cofts j bccaufe the nik 

' was entered into for the infant's benefit : 

eircn in&nts muft not difturb the pof* 

fcflion of others, by unlawful entries, with- 

out being pynifbed with cofts. 

Barnes 4to Jhi^ pfa^ftice of nuking a rule to ftay 

•dit. J83. pfpceediDgS in gc^ment, Mpon the demife 

ofj^n Infant* until 4 i^ponfible plaintiff b^ 

Diamed, or fi^cyrity bf giyen for the payment 

^ coft^, prigin^fed in the Kin^s Bmch^ 

and was frcnw th^^c? twasferred into ;hii 
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It has likewife been holden that upon Bames 4to 
riic death of the plaintiflP$ leffor, the pro- ^^\^^'^^ 
cecdings may ^ flayed, till the plain* 
tiff ihall have gi^n the defendant fecurir 
ty, for his cofts. So where an ejeftment Cufachv,» 
was brought, on the dcmife of a peribn 1^^g!:^b'r^ 
reading at jintigua^ and in another cafe ^ Burn 11^7. 
where the leflbr of the plaintifF refided in 
Jrelandy the plaintiff was compelled to 
give the defendant a fimilar fecurity. 

The ne^t thing to be confidered is th< 
coniMON RutE, or the rule to confefs leafe, 
Ctttry, a»d Qufter. Here it fliould be remeniir 
bred, that judgment againft the cafual 
P/lQox is 4lw;^ys granted, unlefs the t^Mnt^ 
in due time, (that is, within the time aU 
lowed for his appearance,) enters into th($ 
common rule to confefs leafe, (^€. But 
if the tenant, or his landlord, wifhcs to 
defend the aftion, he mufl: within tha4; 
time, conftitute an attorney, who wiij 
inake out the common rule, and leave it^ 
with the general iffue, at a judge's chamber 
in the King's Betub^ or at the prothonotaiy'i 
'ofiiee In the Cammon Tlcas^ This rule is iii 
fubftancc the feme in both courts % and the 
pwport of it is, that the tenant, or other 
defendant, fhall immediately appear, r^^ 
<^ivc a declaration, and plead not guilty^ 
^ * |>i?* pf ti-^fpa& a«4 ejeftrw lit for thf 

f^ne^ 
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tenements in qucftion ; and that, tipon the 
trial of the iffue, he fhall confefs leafc 
entry and oufter, and hijtfi upon the title 
ONLY. The effe^ of this rule being, to bring 
the matter to the mere queftion of the 
. plaintiffs pofleflbry title. 

It was formerly holden, that the confeflion 
of leafe, entry,: and oufter; was not a con- 
feflion of any entry fufficient to make out 
the plaintiffs title, where an entry was ne- 
Salk. 246. celTary thereunto ; as where an entry was 
Ld. Raym. neceflary to avoid a fine, or to take advan- 

^ w' J tage of a condition broken. And, in the 

7 Mod. 39. ^ . 

cafe of an ejeftment brought by one tenant 

in common againfl his fellow, the plaintiff 

was, notwithftanding the rule, put to 

3 Burr. 1897. the proof of an aftual oufler. But now, 

though there muft be an actual entry to 

4& 5 Ann. AVOID A FINE, and the aidlion upon that 

c. 16. f. 16. entry mufl: be commenced within a year 

750. afterwards, yet in the pther two, and in 

^^MTT.ubi all other cafes,- the confefTion of leafe entry 

I Sid! 223. ^^^ oufter is deemed fufficient. Even 

formerly, lord chief juftice Haky allowed 

the confefTion of entry to be evidence of an 

aftual entry, till the contrary appeared . That 

however was in the cafe of an entry un- 

der a leafe, by which the plaintiff claimed 

title, and not in the cafe of an cjeftment 

delivered within the time prefcribedby the 

ftatutc. 
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ftatute. This determination of Haky bardn 
Gilbert very ftrchuoufly oppofcs ; for he 
fays, that *' this prafticc is now totally dif- 
" allowed, and that an aftual entry muft be 
^' proved, where it is neceflary to compleac 
" the plaintifFs title." Becaufe the de- 
fendant is compellable by the court to 
confefs leafe, entry, and oufter j and there- 
fore to make that a proof of an adual 
entry, which was extorted from , the de- 
fendant, and upon that prefumption to 
turn the defendant tp prove the contrary, 
were to compel him to the proof of a 
negative, which in air cafes is difficult 
and in fome impoflible. Betides, the words 
of the rule are, that the defendant fliall 
confefs leafe, &fr. and inlifl: ^^/uper ti- 
^Uulum tantumy' the intention of the 
court being that the tenant in pofleffion 
fliould infill upon every thing, that was 
neceflary for ^the defence of his own 
title ; (and fuch is the denial of the plain- 
tiffs entry in eftablifhing his) and there- 
fore, it is a point that by the rule he 
may infill on, notwithftanding fuch con* 
feffion. He then proceeds in the argument,' 
with the following cafe. 

If A. let to B. and B. to C. to try the 
title, the confeffion qf leafe, (^c. extends 
^nly to the leafe made to C. and not to that 

made 
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1 Vent. 248. made to S; bccaofc the confdlion, by lh^ 
jKcb. 218.. j^ig^ extends only to the leafe made M 
try the title, and not to the leafe whk^ 
is PAUT of the title of the kflbr of the 
plaintiff. And HUe admitted this, when 
he ruled the entry to be confeflcd by 
the formal confe/Tton of ieafc> ^c. Fof 
though he thought that where an entry 
was confefled^ and a leafe, as diough it 
had been made upon the land, that tfacre^ 
by a claim was confeifed to the fee-fimpie 
of the land itfelfj (for a confeflion of en- 
try to kt, he underftood to be a confefiicm 
of a claim of Ac fee-iimple ; becaufe other- 
wife, there could be no power to demift^ 
which b confeflcd bf the rule:) yet ixot- 
withftanding in this cafe, the leafe to try 
the title, being a difttn£lt icafe from that 
by which the lefTor of the pkintifF daim- 
cdp he held that it ttmB: be proved. Lord 
^ chief juftice fli^tf^ {contiiHiesGi/^^l)wh(Cii 
be hdd thalt the entry was fufficicMly coa>- 
feflcd by the rule,faid, that othcrwifean en- 
try wo«ld be ncccflary to be proved ^Mi 
evety ^difleizin. And andced before the new 
ruie^ an entry was oeccfiary, in brdw t^ 
give the plaintiff power to make a leafe; 
AfterwaFds it was otberw^, becaoie an 
entry doe» not tmkt port of the plain* 
uSTs mk^ VBhsre cbe 4ofibr of the plaincii' 

is 
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*S drflftized, foF he had a corrtpleat titfe 
before the difleiziiv, whkrh w^ts an injury 
done td hJm, for which he rAight have re- 
covered damages in art affizJe ft6fn the firft 
aftof difeizift. And the dcfign of the new 
rale in geftment was, Withotft the formal 
preparation of an entry and feafe, to bring 
the caufe to as fiiddcft Ji trial, ^nd iri as 
ftiort a rriethod, as had been formerly ufed 
in an ^flize. 

If a mafi enter and deliver a. declaration iVentr. 42, 
Qh behalf of the leiTor of the. plaintiff, | ^j^^J^^*^^^^^^^ 
this IS no entry to avoid a fine, unlefs. aa 2 Keb. 55$. 
exprefe authority be given to enter for that 
purpofe.j. becaufe the entry muff be pur- 
fuant to the. intention.: and that was^ to 
defiver a. declaration, in order to try the 
plaintifTs title,, and not to make any title 
to the leflbr. of the plaintiff. But if a maa 2Str, 11 28* 
enter oa the premifTes, on behalf of the lefllbif 
of the plaintiff though without any previous 
authority for that purpofe, and the leffor 
afterwards affent to fuch entry before the day 
of thcdenaifk in. the declaration, fuchaffent 
win be adequate to an aftual entry; 

The comoaon rialc being made by Sails, ijpv 
a&nt o£ both parties, an attachment lies- 
for the nonrpcrformance of it, as of all... 
othcij rules, qf cayrt, jthat; arc difobey^^^ 
3 and 
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and this is all the remedy, which the par- 
tics on both fides have for their cofts. 

If there be feveral perfons who clainn 

title, the rule may be drawn either gene- 
rally, or fpecially : generally, as that J. IL 
who claims title to the premiffes in quef- 
tion, IN Hi» POSSESSION, be admitted de- 
fendant for thofe premiffes.* This puts 
aneceffity on the plaintiff, to diftinguifh, 
by proof at the affizes, what tenements 
are in each defendants poffeffion ; becaufe, 
by the rule, he is only to confefs for 
the premiffes in his own poffeffion : and 
if the plaintiff cannot diftinguifh, by proofs 
what tenements are in each defendant's 
poffeflion, he can have no verdict, and 
confequently no judgment. Or, the rule 
may be drawn fpecially ; as that J. H. who 
claims title to fuch and fuch premiffes, 
(expreffing them particularly,) be admitted 
defendant j and this fuperfedes the nc- 
ceffity of proof, that the premiffes are in 
his poffeffion. 
Reg. Trin. If the tenant enters into the common 

R^ 1 Keb. ^^y for fo much of the premiffes as are 
677. Lil. Pr. in his poffeffion, his attorney muft, by rule 
«g« 497 • q( court immediately deliver to the plan- 
tiff's attorney, a note in writing [thereof; 
and if the defendant's attorney will not 
give a note of the particulars of the land 

for 
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for which he vfos admitted defendant^ the 
plaintiflF may fummon him before a judge, 
who will order the rule thus fpccially to be 
drawn up, in cafe the party in pofleflion 
will admit himfelf to be defendant. But 
bccaufe the defendant's attorney is to jdraw 
up the rule, it being entred into ^by his 
confcnt^ it is often drawn up in general 
terms, which puts the plaintiff to proof 
at the aflizes. - It is true thiat the rule 
I for judgment againft the cafual cjeftor 
is drawn up by the plaintiflTs attorney, 
yet that is only for judgment againft fuch 
tjedor, in caTe the tenant iii polTeffion do 
not enter into the common rule by a limit- 
ed time ; which puts it upon the defendant ' 
to draw up the common rule, and leave Lll.?^R^g. 
it at a judge's chambers in the King's 499; , ^ 

t) ' L • i_ » > «• • 1 « Mod. u8. 

ocnch, or at the prothonotary s office in the 
Common Pleas, and to give notice of it to 
AcplaintifPs attorney, that he mayproceed* 
The rule is, that the tenant Ihall im- 
mediately appear and receive a declara- 
tion, which fuperfedes the neccflity of 
;W original writ in the Comn^ori ^leas; 
bccaufe the tenant is to appear and re- 
ceive a declaration, and therefore cannot 
take any advantage for want of an origi- 
nal, unlefs in a writ of errori but when 
a writ of error is brought, the plaintiff 
G muft 
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mufl: flic an original, unlefs it be after ver^ 
igEliz. c. dift, when it is helped by ftatutc. 
14- And as in the Common Pleas there is no 

need of an original, fo in the King's Bench 
there is no need of a latitat, or bill of, 
cjeftmcnt ; but the party mufl: file bail 
before he can propeed. He mufl: alfo 
file a bill" of ejedtmcnt, beCdes the plea 
roll, in cafe a writ of error be ^Drought, 
before errors are afligned : the rcafqn is, 
that the court has -no authority to pro- 
ceed in ejeftment by bill, unlefs the de- 
fendant be in cufl:qdy j and therefore by 
the rule, bail is ordered to be filed, that the 
court may have auti^ority to proceed. They 
do not however file a bill in the offiqe agiainft 
fuch perfpn as a prifoner of the court, fug- 
gefting that hp is delivered to bail, becaufc 
he is bound by the rule to receive a de- 
claration, and io^ they need, only make up 
the plea-roll, until a writ of error be 
brought ; though they mufl: file their bill 
of ejeftmentj becaufe in- the writ of er-. 
ror no notice is taken of the rule, ^and- 
therefore, a bill mufl- be filed againft the 
perfon, as a prifoner of the court, that a 
proper, perfoa may appear to the; fuperior 
jurifdidlion, and a proper fuit be commenc- 
ed againft him. 

. : Yet. 
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Yet in the Kinfs Bend they may proceed 
bv original, as well as by bill; bccaufe in 
like manner as thev may proceed againft any 
perfon privileged or bailed by the court, 
fo alfo may they proceed by original in 
this cmjrt; (becaufe it is an aftion of 
trefpafs, wkich is originally cognizable by 
die court, it being a criminal caufe, for 
which there was formerly a fine due to the 
king,) and then there is a declaration de- 
livered as in the Common Pleas. 

And there is this benefit in proceeding 
by original in the Kinfr's Bench, that no 
writ of error lies but in parliament, and 
the writ of error cannot be allowed 
but in the interval of parliament. The 
reafon is, becaufe no writ of error lay 
out of the court in which the king was 
fuppofcd to prefide in perfon, but to the 
legiflature ; and the king was fuppofed 
to prefide in the court where criminal of- 
fences were puniftied, becaufe it was part of 
his high office to prefcrve the public peace 
br animadverfion on criminal offences. But 
when the court of King^s Bench had ac- 
quired a jurifdiftion in civil caufes, by way 
of privilege, relating to the prifoners of 
thtirown court, it became neceflary, that the 
fubjeft fhould not be difappointed of hisr 
writ of error, either by the not fitting ©r 
G 2 par- 
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parliament, or by its being employed in 
public bufincfe when it did fit; and there- 
fore the ftatute of the 27 Eliz. €. 8. gave a 
writ of error in the Exchequer Chamber 
in civil aftions, among which are geftmqnts, 
but it excepts the cafe whihe the kino 
IS PARTr. And the king (fays iSilbert) " is 
" fuppofed to be party, in adl £(d:ions which 
*• punifh trefpaffes in a criminal maftnc5r, as 
^' the ejeftment is when it ccrmmences by 
" original writ, returnable in* the King's 
'^ Bench ; and therefore there lies no writ of 
'^ error but in parliament on a judgment 
" given in hanco Regis upon an original. " 

This reafon, however, of Gilbert, why 
a writ of error does not lie in the Exche- 
quer Chamber J on a judgment in ejeftment 
by original zi^rit in the Kings Bench, is not 
by any mean conclufive. The true, and 
indeed the only reafon, for a diftinftion 
in this cafe, proceeds from the a6t of 
Elizabethy which gives the appeal, by 
writ of error, to the Exchequer Chamber^ 
in fuch aftions only as are first commenc- 
ed in the King's Bench : and therefore it iSf 
that though a writ of error will lie in tha 
Exchequer Chamber ^ on a joidgmcnt in ejed- 
ment by bill, which originates in the Kmg's 
Bench \ yet it is otherv/ife, where the ejeft- 
ment is commenced by original writ, 
2 for 
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for that iffues out of Ck^sery, where the 
aftion in that cafe is /r^ commenced. 

Formerly, the court publifhed a rule, Reg. Trin. 
that they W^uld not permit aoy perfon to Mich^3f* 
take judgment againft the cafual ejeftor Car. 2, 
without a certificate that a latitat had been ^'^^ 
been taken out, aod bail filed ; becaufe the 
court had no authority to proceed without 
the defendant appeared to be a priibner of 
the court, unlefs by way of original. But 
I now fuch motion is granted without a cer- 
jtificatei and it is fufficient if bail be filec) 
for the cafual cjedor, after the rule for 
I judgment be drawn up. Bail however muft 
I be filed, for tbr cafual ejedkor, be^c you can 
oblige xk^ tenant, in po0S^Ifion to accept 
the declaration, fince there is no caufe in 
court againft the cafual ejector, in whofe 
j place the tenant in poffeflion comes, till 
1 bail bp filed againft him 5 and therefore he 
is not obliged to accept a declaration, or ta 
confefs leafe entry and oufter at the affixes, 
till bail be filed. And if no fuch bail be 
filed for the cafual ejeftor, and the plaintiff 2 Show. 249. 
I goes to trial againft the tenant in poffefli- 
on, the court will fet afide any judgment 
given againft the cafual ejedtor. 

But where no bail was filed in eje6t- 

mcnt, and a writ of error was brought, 

and it appeared by the attorney's books, 

G 3 that 
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i 
that the attorney had his fee to file 

bail, but was fince dead, the court order- | 
ed bail to be filed nunc pro tunc^ that 
no error might appear upon the record; 
becaufe as it was on the part of the defend- 
ant tp fi^e bail, therefore he fliould not be 
allowed to take advantage of his o'wn er- 
ror; and though the plaintiff proceeded 
Vithout any bail filed by the dcfendant,\ 
yet fince the defendant's attorney had his 
fee. to file fuch bail, and as there was no 
proper remedy againfl: the defendant, be- 
caufe he had given the fee, nor againfl: the 
attorney, becaufe he was dead 5 therefore it 
became the juftice of the court to fet; it right, 
that the plaintiff might have no mifchief. 
. But there is now no necefflty for a latiM^ 
becaufe when the cafual ejeftor* files com- 
mon bail he admits himfelf tp be a pri- 
foner of the court ; for his being admitted 
out to bail, implies that he was once a 
prifoner: and whether he came into court 
regularly by latitat^ or not, yet the judg- 
ment is not coram nonjudice. For inftance, 
if the cafual ejeftor accept a declara- 
tion, pleads, and judgment be given a- 
gainft him, the fame is. recorded j and it 
appears thereby, that he has taken a de- 
claration, as a privileged perfon. So if 

the 
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the tenant in poffefllon make himfelf de- 
fendant, and, accepts- a declaration, he muft 
file common bail according to the rwU: but 
there is no . need of a latitat^ becaufe the 
latitat h no part of th^- record; fince, 
by filing common bail, 'he acknowledges 
himfelf to be a privileged perfon, and 
then the fuit has as good a conjmenccment 
as though it were by bill. 

Next of the declaration in ejeftment ; 
and jfr^,. of laying the dcrfiife, entry, and 
oufter. 

- The demife muft be laid on fomc day 
after the commencement of the leffor's 
title i for the queftiqn always is,, whether 
the leflbr could then make the Icafe : 
and therefore, where an entry is neceflary to Str. 1987. 
compleat his title, as to avoid a fine, the de- 
mife muft be laid on a day fiibfcquent to the 
entry. But it is ufual to lay the djemifc as (^x 
back as pofllble ; for- then the judgment i/i 
cjcftmcht will beconclufive evidence for the 
plaintiff, in an aftion for the mefne profits. 
. The demife fhould alfo be laid on fome Lil. Pr, Reg. 
day before the delivery of the declaration ; 5^3- 
but if a man delivers a declaration againft 
the cafual eje6tor, as of Eajier term, which 
muft be delivered before the elToin day of 
trinity term, and the plaintiff''s title arifes 
G 4 after 
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after Eafter term,— if the tenant in pofleflion 
comes in and accepts a declaration, it muft 
be of Trinity term, and then the plaintiff 
will be able to fliew a good title on that 
declaration of Trinity term, which •will 
be after his title accrued j for the declara- 
tion which was of Eafter term, being againft 
the calual ejeftor, is perfcftly out of the 
cafe, bccaufe the defendant proceeds to 
iffue upon a declaration of Trinity term, 
which is after the plaintiflPs title accrued : 
and if the defendant will not proceed to 
iffue, and coofefs leafe, 6?^. he has no 
remedy ; for the plaintiff can take his judg- 
ment, iipon the declaration againft the calual 
eje&or, to which the defendant is nbt a 
party. 
Cro,Jac» It wa$ formerly holden that where an 

^^3- cjeftment was brought for tithes^^ the 

plaintiff muft have declared on a demifc 
by deed i becaufe tithes cannot pafs with- 
Ld. Raym. ®^^ decd. But where an ejeftment was 
136. brought on a dcmife by a corporation, the 

Carth. 390. ^^yj.^ adjudged that the plaintiff 'need not 
declare on a demife by deed j becaufe ejedt- 
mcnts at this day are grounded -on fidion: 
and Holt chief juftice denied the fdrmcr 
cafe to be law. 

Whei^ 
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lyhcre the title is in fevcral pcrfons, lyhg. 
are fevcrally concerned in. intereft, it is 
ufual to declare upon fevcral demife^i 
and therefore^ whj?n a teem. i$ ]iimite4 tQ 
truftecs, for fecuring the paynnent of an 
^nuity, or portions, 6f^. though the tryfr 
tees feldom ad, yet it is i^fuaLto declare 
upon their detnife, and alfo upon the demiie 
of the ceftuy que truft. 

Tht plaintiff in ejcftment declared upon C^xA^ zz4* 
two dcmifes, of feveral lands, by feveral cS'iJi^ 
parties, but laid only one hibenduMy viz. Ld. Raym. 
b^abendum tenmenia fradiEta^ fo . demifed by ^ 
the aforefaid feveral parties, far feven years; 
and i( was ailigned for error, that the decla- 
ration was ill for want of an othct Jbaiendum^ 
for that the verdift is general, and it is un- 
certain to which demife this Citigle habendum r 
relates. The court held that, reddendo 
Jingula JinguHsy it was well enough. 

Another rule is, that though the plain- 
tiff by the new method is not obliged to 
make an aftual entry, or a red leafe, yet 
he muft lay the commencement of the 
fuppofed leafe in his declaratipn, preceding 
the oufter and cjeftment by the defendant j 
becaufe the wrong complained of by the 
plaintiff is that the defendant entered up-. 
on his poffcffion, which he hath title 

to 
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tb by virtue of the dcmifc mentioned in 
the declaration :• anci therefore if the ejeff- 
ment and oufter fliould be laid before the 
c^Miimcncement of the kafe, though fuch 
dufter be wrong, yet the plain tiff ought 
not to complain of it ; becaufe it was no 
wrong to hinfi, inafmiich as, by his., own 
Sewing, it was done before his title com* 
menced. 

Yclv, iSi. •' f :Thus where the plaintiff declared on a 
: Ibafe, made .the. 27th of Jlfril anno prime 
regis, and laid' the oufter by the defendant 
on the 26th oi \4fril anno primo pr^diBo, 
this was held bad ; becaufe it was plain that 
the plainciflF had no title till the 127th, and- 
therefore that the oufter on the a6th was 
no trcfpjafs to him. 

I Sid. 8. So if the leiafe had been made the 27th 

3 Mod. 198- Qi April, habendum a di£to 21 th ^prUy or> 
Comb. 83. ,. , . I 1 . -rn 

Cro. Jac. ^ die datus, virtute cujus the plaintiff enter- 

258. ed, and was poffeffed till the defendant 

poftea, eodem rj die Aprilis, did ejed hirp; 
this would have been bad: becaufe the ejed- 
ment was before the plaintiff's title com- 
menced, for the leafe did not commence 
5 Co. I. till the 28th of Jpril. — 'But if the leafe be 

Co. Lit. 46. ^^j^ ^^ ^i^g ^^^j^^ haioidum {xom thence- 

4 Leon. 144. forth, or from the fealing and delivery, or 
Cro. Jac. f^Qj^ |.j^g j^jg^ j.j^^j.g ^i^g ejedrnent may be 

*'^' * ' laid on the 27th, becaufe the leafe com- 
mence 
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menccs on the 27 th, and ah ejcftrticnt 
may be oft the fame day, on which the 
plaintifPs title commences. 

This diftinAion, however, between- /i^^ PugH v. Dtdce 
date and the day of the date^ was lately abo- y^^^^^ ,3q^ 
lilhed by the c6urt of Kin^s Benchy who 3- B* R- 
very juftly determined, after great deli- 
beration, that both thefe cxpreffions fliould 
be conftrucd indifferently, eith^ir indufively 
or cxclufivcly. To as to give effbft to the 
deed in which they are ufed; Therefore 
it Ihould ftem that, at this-diyj the former 
of the two liflrcafesMs not lawj and, that, 
if it were to* be decided again, it would 
meet the fame decifiori with the latter. ' 

But the law does not neceffarily oblige Cro. Jac. 
the plaintiff cxprefsly to mention the day 3*^* 
of the oufter, fo that it appear to be after the 
term conimcnccd, and before . the aftion 
brought i and therefore where the declara- 
tion was on a demife, the 25 th of March 
primo regis f for three years i by virtue where- 
of the plaintiff entered, and was poffeffed 
until the defendant jp<?^tftf, mz. aftna fufra- 
diSl^ entered and ejefted him, without fpe- ' 
cifying the day of the eje6hnent, this was 
held good on error i for the action being 
commenced Je<:undo regis, and the ejeft- 
ment laid to be prime, it was plain from 
the declaration, that the oultcr and eject- 
ment 
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mc« were after the plaintiff's title com- 
menccd^ and befpre the a6tion brought. 
% RqI. Rep. Neither is the plaintifF, ai it feems, ne- 
4^^- ccffarily obliged to allege tkc particijar 

Cro.El.766- day of his entry in the decliratip©; and 
contra. therefore where the plaintiff declared on ^ 

leafe to commence ^t a future day, virfut^ 
cujtis he entered* afi4 was pojflfeflcd till ejeft- 
c4 by the defiwdant, thi^ W6« held good on 
a writ of error 1 hecaufe ic is faid that he 
entered by virtue of the Icjafe^ which could 
not be before it commenced; foif he could 
not enter by virtue of the kafe till the 
Iftafe commenced. It . would have been 
otherwife if the declaration had been ^r^r 
ttxtu cujus he entered, for the plaintiff might 
enter unlawfuly, or before his time, under 
pretence of the leafe. 
Jcnk. 341. The plaintiff declares ia q«ftment in 

Cro. Jac. ^^ Common Pleas, and after an imparlance,- 
as the cowrfe of the court is', makes the fe- 
cond declaration s if in fuch cafe fche^ plain- 
tiff, by the firfl: declaration, ihould Jay the 
ejectment and oufter before the conwiaence- 
ment of his term, or omit any matter of 
fubftance, though the fecond declaration 
^ere right, and the oufter wei« laid after 
his term commenced, yet the plaintiff Ihall- 
not recover; becaufe the declaration on 
the imparlance-roU is the material one 

on 
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on which the aftion is grounded, and muft 

be fupported by it, and the plea-roll is ^ Rol. Rep* 

but a recital df the Other, and therefore 

ought to begin with an alias front patet, 

« 
And though the declaration in law re- 2Vent.j74. 

lates to tiic firft day of the term, bec^ufc ^^^- 43^^^ 
thi; term is in law confidered 2is oiie day, 
yet the pUintifFmay declare on a ledfe made 
fome rirfie aftei- the firft day of the term, 
and mky recover thereon. It muft howevei* 
appear to the court, that the declaration 
was filed after the day of the commence- 
fnent of the llippofed leafe, for other- 
wife the plaintiff complains of an ejeft- 
ment before he had title. And if the time 
of filing a bill were not examinable, the 
a6l of law, which makes the relation to 
the firft dky of the term, would be an 
aft of injury to the plaintiff, and a delay 
to his right ; for then a man ejefted out of 
a leafe made in term time, could not cortl- 
plain till the term was over. 

The plaintiff declared on a leafe made Yelv. iSa, 
the 6th of May, Anno 7^ and Was thereby gut' fee '^^"^ 
p ^ffefTed quoufque the defendant ^^^<?^, on Caret, 40U 
the 1 8th ejujdem menjlsy anno JexfofupradiSlOy 
ejected himj and it was objefted, in arretf • 

ofjudgftient, that . the ejcitment was laid 
totje'-a-yeai^ before the* commertcdmeiit df 

the 
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the leafe : but the declaration was allowid 
to be good ; becaufe the ejedment was laid 
to be on the i8th ejufdem menfiSy which 
could not be if ix, were done in the sixth 
year ; and therefore the court rejedted the 
-vorAJextOy asinconfiftent and void. 
Cro, Jac. In another cafe, which is much ftronger 

^ ' than the former, where the plaintiff de- 

clare on a leafe made the sixth of Sep- 
tember 2 Jac. and that he was pofleffed, 
until the defendant poftea^ Jcilicet on th^ 
jouRTH of September 2 jfac. ejected him, 
the declaration was holden good, and the 
words under thc/dlicet were rejefted as fur- 
Ibid. 428. plufage. This cafe was afterwards recogniz- 
ed in another equally ftrong, which was an 
aftion of trovqr, where the converfion was 
laid, under a /cilicet, before the trover, 
and the court adjudged tht /cilicet to.be 
void. . 
Cro. Jac. So where the declaration was of a leafe 

. of the 2 2d of May, habendum a primo die 
Mali for three years > virtute cujus the plain- 
tiff entered and was pofTeffed, quoufyue 
pojieay viz. eifdem die & anno the defend- 
ant ejecfted him, this, on a writ of error, 
was 'allowed to be a good declaration; 
though it was iiifilted, that eijdem. die &? 
anno muft refer to the firft day oi^May, 
which was the laft" antece^lent, and then^the 

ejedm nt 
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ejeftment. was kid to be twenty-one days 

before the leafe was made : becaufe,, the leafe 

being made .the aad of A%, and it being 

ftated that the plaintiff afterwards entered 

by virtue thereof, the ejedtment eifdem die 

et mno mu ft. refer :lto, the day when the 

leafe was niade, or there could be no eje6b- 

ment of the plaintiff. And in matter of 

righr, where there doth not appear a direft 

contradidlion, the judges follow the reafon 

of the thing, rather than adhere to a rigid 

grammatical conftrudion of thp words of a Salk, 325, 

declaration. 

The plaintiff in ejeftment declared, . that Cjp.EL 606 j 

7, S. by indentijre dated the oth of June} 773; 
■^ . , . 11 Hetl. 63. 

without faying when, it was made or de- 
livered, did. demife, 6fc. habmdum' a die 
datus Jigillationis fef deliberationir indenture. 
fredi£i<e\ virtute cujus the plaintiff entered . ^ - 
and was poffeffed, till the defendant, the 
fame day oufted him. It was moved in- / 
arreft of judgment, that.it was uncertain 
by the declaration when the term began, 
neither the day. of the date, nor of the foal- 
ing and delivery b^ing mentioned in iht 
declaration : yet judgment was given for' 
the plaintiff; becaufc after a verdift it Ihall 
be intended not only to bear date, but 
alfo to have been fealcd and delivered oa 

the, 
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the day mentioned in the declaratiohi which 
was the 9th of June i for all deeds are pre- 
fumed to be delivered on the day they bear 
date, till the contrary appear. 

But where the limitation in the leale ik 
altogether uncertain, the plaintiff cannot re- 
cover 5 becaufe where tlfc commencement 
of the leafe is uncertain, the leafe is void 
in itfelf, and then the plaintiff cannot havfe 
a title. Befides, the court cannot poflibly 
perceive, whether the cjeftment was before 
or after the plaintiff's title accrued, if fuch 
an uncertain leafe could give him one. 

t Ventr. 137. Gtherv*^ifc it ii where the limitation or com- 
niencement is impoffible ; for in fuch cafe 
the leafe commences from the delivery, as 
if it had no date, and then the court 
may judge whether the eje6bnent be laid 

t Mod. 180. before or after the commencement. And 
there is this further reafon for the difference, 
that the impoffible limitation is rejefted, 
becaufe it could not be part of the agree- 
ment or contraft ; but an uncertain limita- 
tion is part of the contraft, though it viti- 
atds the whole agreement, becaufe the court 
.cannot reduce it to any certainty. 

Hctl. 63. Thus where the plaintiff declared on a 

leafe bakenditm a die datus indenture frediSIa^ 
without .mentioning an indenture before, 

this 
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this was held bad, for the uncertainty 
whert the leafe commenced* 

But if the plaintiff had declared on a de- 1 Vent. 137, 
mifc to him fer quoddatn fcriptum obligatorium * ^^^' 796- 
habenditm a die datus ifidentura fredi5lx this 
had been good ; becaufc fcriptum obligato-^ 
rium fhaH^be intended an indenture. 

The plaintiff declared on a leafe of the Cro.EL286, 
fourth part of a houfe, in four parts to be 
divided ; by force of which he entered in 
tenementa prediEt^y and was pofTefTed, till 
the defendant ejefted •him de tenementis 
pradi5lis: It was objedted in error, that the 
plaintiff had laid the oufter to bex)fmore 
than, by his leafe, he had a title to j for the 
oufler was de tenementis prediEiiSy which at 
leaft muft be underftood of the whole 
houfe, and the leafe was only of the fourth 
part: but the objeftion was over-ruled, 
bccaufe de tenementis prediElis fhall be in- 
tended only of the fourth part of which ■ 
the leafe was made ; befides, it was but juft 
he fhould recover as much as he had title 
to, though he had laid his ejeftment for 
more. 

The plaintiff declared on a demife made Cro,E1.8^o. 
the 1 6th day of January y by an indenture 
dated the 2d day of Januaryy without fayi 
yci%primo deliberaf the 1.6 th; yet the declar- 
ation was held good : for though all inden- 
H tures 
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tures fliallbc prefumcdto be delivered on did 
day they tear date, unlefs the contrary be 
Ihewn ; and therefof'e this leafe mufl com- 
mence the ad day of January^ which, if true, 
would be a different leafe from what the 
plaintiff declared on ; yet becaufe the plain- 
tiff hath declared on a demife the i6th, 
it muft neceffarily be intended that the in- 
denture was delivered on the i6th, becaufe 
it cannot poffibly be a demife before the 
delivery; and therefore the delivery muft ne- 
ceffarily be intended to have been on the day 
when the demife is faid to have been made, 
and not the day of the date of the indenture. 
Cro.El. 773, But wherc the plaintiff does not make 
3 Leo 266* ^lention of any particular day when the 
demife was made, but only in general fays, 
that J.S. by his indenture bearing date 
the firft of January did demife to him, 
fo that it doth not appear by the plaintiffs 
owh fhewing when the leafe commenced ; 
the law in fuch cafes conftrues the delivery 
to have l^een on the day it bears date ; and fo 
the declaration Was held to be good, and not 
void for the uncertainty- of the commence* 
ment of the leafe, as was objedled. 

Though by the modern pradice the 
plaintiff is not obliged to prove the leafe 
mentioned in the declaration, for that is 
confeffcd by the rule, and by that means 

the 
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the michief of any variance, between the 
leafe declared on and the leafe produced 
and proved on the trkl, is avoided, nrwhich 
was a danger the plaintiff was expofed to, 
and often mifcarried in, by the old method 
of proceeding J'— yet in the modern praftice 
the plaintfF muft take care to declare on 
fuch a leafe as fuits with his leflee's title ; 
and therefore . if there be feveral leflbrs, Cro. Jac, 
and you lay the declaration quod demiferuntj * *^ 
you muft Ihew in them fuch a title that 
they might demife the whole ; for the word 
demi/erunt myft be taken in pleading ac- 
cording to the legal fcnfe it bears. So that 
if any of the lejQTors have not a legal intereft 
in the whole premiffes, he cannot in law be 
faid to demife them, for it Ls only a con- 
firmation, where he is not concerned in 
intereft; and therefore the confeflion of 
this joint leafe doth not help, becaufe you 
do not confefs.the title, by the rule. 

So where jthe plaintiff declared on a leafe Co. Lit. 45. 
made by A. and B. and it appeared on the ^• 
trial that A. was tenant for' life, remainder Poph. 37. 
to B, in fee, this, on a. fpecial verdi<5t, was 
adjudged againft the plaintiff: becaufe it 
could not be the leafe both of ^. and B. to 
pafs the land, in frajenti to the plaintiff; 
for during the life of A. it could only be 
his leafe, becaufe he was the tenant in pof- 
H 2 feffion ; 
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ieffion; and 5/s joining in the leafe amotjnt- 
ed only to a confirmation^ but could pais 
no intefcft during the life of ji. : and there- 
fore the allegation of the plaintiff, that ^* 
and 5. did demife, was not proved. 
I Show. Rep. If the plaintiff declare on a leafe made 

34*;. _ by -^. and B. and on the trial it appears 

z Wilf. 232. / , , , , . 

that they are tenants in common, the plam- 

tiff cannot recover ; but if yi. and B. had 
been joint tenants, a joint leafe to the 
plaintiff had been good, and he might have 
declared quod demiferunt. The reafon of 
the difference is, that tenants in common 
are in of feveral titles, and therefore the 
freehold is feveral, and if they be diffeifed, 
they (hall be put to their feveral a&ions ; 
therefore, as the lands of tenants in com- 
mon are to be confidered as different eilrates 
depending upon different titles, the plain- 
tiff fhall not recover on their joint leafe ; 
becaufe that were to allow the plaintiff to 
try two feveral and different titles, in one 
iffue, at the fame time. Befides the plain- 
tiff, to make out his title, muft prove 
that each demifed the whole to him, or 
dfe he doth not prove the declarationi 
and the difcovery of the tenancy in common 
proves the contrary; for as they have 
different titles to a moiety only, fo they 
could not each of them demife the whole. 

But 
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But joint tenants are feifed per my 6? per^ 
tout and derive by one and the fame 
title, and therefore each may be faid to 
demife the whole ; and as they muft join in 
an aftion for any violation of their poflef- 
fion, fo their leflee Ihall recover on their 
joint demife. And coparceners feem to 
ftand on the fame foundation and reafonj 
becaufe both coming in as one heir, the 
pofleflion muft be joint, as that of joint- 
tenants. But in the cafe of Milliner and Moor682a 
Robinjofty it was allowed a good exception 
to the declaration, that the plaintiflF de- 
clared that two coparccnefs demiferunt ; and 
therefore, to avoid any difficulty in thofc 
cafes, the beft way is for coparceners, joint- 
tenants, and tenants in common, to join 
in a Icafe to a third perfon, and for that 
leflee to make a leafe to try the title. 

A leafe made by a guardian to try the Hard 350. 
title of an infant fecms good; for though ^^" 
fuch leafe may be voidable as to the infant 
yet a ftranger cannot defeat it : and if the 
leflee fliould not.be allowed to maintain 
his ejeiStment on fuch leafe, the infancy 
tvould deprive the minor of that remedy 
of puniftiing the trefpafler, which perfons 
of full age are intitled to ; which were to 
deny a minor the common right and pri* 
vilege of other fubjefts. 

H3 A 
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2 Go. 61- A man may bring an ejeftment on a joint 

4.8 1! ^^ ' lc2Lk made by baron and feme of the lands 
Cro. Jac. of the wife, if thq leafe be made by her- 
^^^' felf in perfon, whether it be by parol or 

indenture ; for the contradts of the wife, 
relating to her own eftate, are but vbklable 
during the coverture, that (he may have 
the benefit of them after the death of her 
^ hufband, if it ftiall be for her intereft: to con- 

firm them : but the hufband ought to join 
in fuch leafe, for the hufband and wife are 
conlidered in law as one perfon; and as 
the former has an intereft during cover- 
ture, in the property of the latter, the 
whole proprietor would not join in the 
Cro, Jac. leafe, without the hufband : and on fuch 
^^7- joint-leafe each may be faid to demife the 

whole, and the lefTee niay maintain his 
Cro. Jac. ejeftment on fuch demife. But it is not 
^^^ necelTary that the hufband and wife fhould 

join in a leafe, to try the title to the wife'^ 
eftate ; for the hufband alone may make a 
leafe for that pyrpofe, becaufe during the 
coverture he hath power over her proper- 
ty, and therefore all his contrafts relating 
to it are good during his lifej for his 
pleafure muft determine her who hath re- 
figned her will to him : but after his death 
Ihe may avoid the leafe. 

If 
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If the plaintiff declare on a joint-leafe by Yelv. i . 
baron and feme, and the lea;fe appears ^^^^^w^^^- 
in evidence, to have been executed by, a 
third perfon, by virtue of a letter of attor- 
ney from the hufband and wifi?, fuch evi- 
dencp will . not maintain the declaration j 
becaufe she cannot delegate a third perfon, 
to aft for her, who hath already devolved 
all power and authority on her hufband. 
But though the letter of attorney is void 
as to the wife, yet it remains good as to 
the hufband ; henc? it hath been held, 
that the leffee may in this cafe declare as Cro. Jac. 
on the leafe of the hufband only. ^^7- 

A copyholder may declare upon a leafe Cro. EI.469, 
for any number of years without forfeiture • y^' 
and that the lefTee of a copyholder, for a Latch 199. 
year, may have an ejeftment, there is no Hardr. 330. 
queftion ; for his eflate is warranted by the q^^ Lit, 398. 
law of the land, and it is the mofl fpeedy a. 
way for him to recover the pofTeffion. ^ ^^ ' '- 

Secvndfyt Of amending the declaration. 
If the caufc be adjourned for difHculty Carth 3. 
into the Exchequer Chamber ^ fince the court ^°™^- *S' 
itfelf delays the plaintiff, they will upon 
a rule delivered to the defendant to fhew 
caufe to the contrary, enlarge the term> 
unlefs the defendant can fhew very good 
caufe to the contrary ; becaufe the defend- 
ant having entered into a rule to confefs a 
H 4 leafe 
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Icafc, without mentioning the term, k muft 
be underftood to be fuch a leafe as is ad- 
apted for the trial of the plaintiff's title, 
cfpecially, lince the defendant, by coming 
into the room of the cafual ejedor, had 
delayed the plaintiff from getting the pof- 
feffion; for though it may be faid to be 
the plaintiff^s fault for riot delivering a de- 
claration of a term large enough, whereon 
to get judgment; yet fince the defendant 
delays him by the permiffion of the court, 
it is not fit that the original (hortnefs of the 
term fhould turn to his prejudice. 

Salk. 257. But this cafe is faid in Salkeld to have been 

Comb. 1 lo, ^Qj^g by confent of parties, that is, that 
the court would not take farther time to ad- 
journ, and deliberate where the term was near 
Ipent, unlefs the parties would confent to 

C Mod. 130. enlarge it. Even where the parties were 
hung up by an injundion from the court 
of Chancery y the court refufed to enlarge rfic 
term without the confent of the parties, 
becaufc that would be to crafe and alter 
the record of the plaintiff^s declaration, 
which they will not do without confent* 

StM272, Howevgr, it appears that in a fubfc- 

quent cafe, the term was cnlairged with- 
t)ut confent, from five to ten years. And 

I Sid. 24. the court hath changed the plabtiff in 

cjedment after the declaration delivered j 

4 ^d 
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and hath enlarged the term, where the caufe 5 Mod. 33. 
hath been long, in agitation ; and judg- i Mod. z^u 
mcnt hath been entered againft the plain- 
tiflf after his death. 

At prefent, the general rule of amending Barnes 4t© 
declarations in ejeftment feems to be, that ^^i^-^^^. 
no fuch declaration can be amended l^efore 
appearance ; nor afterwards^ except in mat- 
ter oiform. And in a modern cafe the de- j^Burr.ij^^ 
mife was held to be mere matter of form. 

VII. The plea and general ijfue. 

The general rule in the iflue in this aftion 
is, that whatfoever bars the right of entry, 
is a bar to the plaintiiPs title; therefore 
the plaintiff muft prove fcifin, within 
twenty years, in himfelf or his ancettors ; 
or. he muft prove feifin, in a third perfon, 
of a particular eftate in the land, and 
that he claimed within twenty years after 
the reverfion accrued; or that\he was an 
infant, feme covert, non composy imprifoned, 
or beyond the fea, at the time when the 
title accrued, and that he claimed within 
twenty years after he came of age, fcf^ hence i Burr. 119. 
it is, that the defendant need not plead the 
ftatute of limitations, as in other aftions. 

A fine and nonclaim, or. a dijeent caft^ 
which take away the entry, are good pleas 
in this aftion, in bar of the plaintiff's right 
of entry. 

So 
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9Co.77, 8. ' So an accord with fatisfaftion is a good 
5 Co. 105. plea in ejedlmcnt -, for it is an aftion of 

trefpafs in its nature. 

i Burr. 1046, Ancient demcfne is likewife a good plea 

Ld, Raym. ^^ ejeftment ; but leave muft be had of 

»4'^- the court to plead it : and the affidavit, to 

obtain fuch leave, muft fliew that the lands 

are holdeh of a manor, which manor is 

ancient demefne. 

. Thefe pleas indeed are now feldom plead- 
ed ; for, according to the modern practice 
in ejeftment, the defendant, if he appear^ is 
generally bound by the confent rule, to 
plead the general iffue of not guilty. But 
as this rule was introduced to anfwer the 
purpofes h( juftice, it is fometimes departed 
Carth. i8c, from for fimilar purpofes; and therefore, 
where an ejeftment was intended to try the 
right to a reftory, the defendant was ad- 
mitted to plead that he himfelf was reftor, 
and to traverfe the reftorlhip of the plain- 
tiffs leflbr, in order by that mean^ to 
bring the right in queftion. For the moft 
part however, the defendant can only plead 
the general iffue ; which is therefore ufual- 
ly left with the confent rule, at the judge's 
chambers or the prothonotary's office: but 
Reg, Hi!. if it be not fo left, the plaintiff muft give a 
1649. and rule to plead ; and then, judgment may 
2.B.R. be entered for want of a pica as in other 

aftions^ 
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anions, without a fpecial motion in court 
by council. 

An attorney of the court was, with ano- Sty, Rep. 
ther, made nominal plaintiff in ejeftment j ^ 7* 
and the court would not grant an imparl- 
ance to the defendant, becaufe the attorney ' 
claimed his privilege to be anfwered the 
fame term, on account of his being always 
refident in court : but this way of haftening 
the caufe is now difufed, fince the delivery 
of a declaration to the cafual ejeftor, be- , 
fore the term, forces the defendant to ifluc 
the fame term, which is equally expeditious. 

In making up the iflue, the firftdecla-. Ld. Raym. 
ration muft not be varied from, except ^^"* 
in the defendant's name. 

"VIII, ^he verdiif, evidence, and new trial. 

Next follows the verdiSl -, but firft it is 
obfervable, that if the plaintiff, after ifTuc 
and before trial, enter into part, the de- 
fendant may at the aflizes plead this as a 
pica puis darrein continuance in bar to the 
plaintiffs aftionj but it is at the difcre- Velv. 180. 
tion of the judges, whether they will re- ^^' ^^* 
ceive it or not— though if they do, it ftops 
the trial j and the plaintiff cannot reply to 
it at the affizes, but the judge is to return 
it as part of the record oinijft prius. 

If 
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Salfc. 259. If the defendant will not appear at the 

trial, and confefs leafe, entry, and oufter, 
according to the rule, the praftice is to 
call the defendant and his attorney, if he 
be within the rule, and on his non-appear- 
ance or refufal to comply with the rule, 
to call the plaintiff and nonfuit him ; then, 
at the plaintiff's inftance, the caufe of the 
nonfuit is endorfed on the pojiea^ which 
intitles the plaintiff to judgrfient againfl: 
• the cafual ejeftor, when the foftea is returned 
into court. 
Ld, Raym, But where there are feveral defendants 

t^' ,^ for the fame prfcmiffes, and fome of them 

Barnes 4to * ' 

edit. 149, appear and confefs leafe, entry, and oufter, 

''74' but others are difobedient to the rule and 

rcfufe to appear, the practice is to proceed 
againft thofe who do appear, and to enter 
a verdiift for the reft: i but then the caufe 
of that verdiA is endorfed on the pojiea, 
which, as to them, intitles the plaintiff to 
judgment, againft the cafual ejeftor. 

iVefttf.jjj, It was formerly holden, that if fome of 
the defendants did not appear, the plaintiff 
could not proceed againft the others who 
did, but that, in fuch cafe, he muft have 
been nonfuitcd as to all of them ; becaufe all 
the defendants not admitting the demife, 
and the plaintiff not proving an aflual entry 

' and demife, he could not maintain his de- 

claration i 
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daration : but if there appeared to be any 

covin between the perfon not appearing 

and the leflbr of the plaintiff, the court 

would flop the judgment againft the cafual 

cjeftor for the part of him who appeared 5 

becaufe a declaration was delivered to each 

of the defendants for his refpedive part, 

and therefore where one of them did not 

pay obedience to the rule, the plaintiff had 

judgment againft the cafual ejeftor for his 

part only. . This praftice, however, was 2 Ventr. 195. 

foon difcontinued;*and another fucceeded, 

by which the plaintiff was permitted to pxo-^ 

cced againft thofe who appeared : but thcn> 

if he were nonfuited on the trial, all the di^-^ 

fendants were intitled to costs,, which any 

one of them might releafe to the plaintiffi 

This latter pradlice, though much mocc 

reafonable. than the former, was pregnant 

with the mifchief before alluded to, of npiak- 

ing a perfon defendant, with others, who 

was not concerned in the pofTeffion, in order 

to fave the cofts ; it was therefore very juft^ 

ly abolifhed, and the modern pra<5ticc in-* Ld. Rayrn* 

troduced, in the reign of fVilliam the 7^9^ 

third. 

The plaintiff declared of an ejeffcment Cro. El. 13* 
of one hundred acres of land, and in evi- 
<lcncc flicwed a leafe of forty acres only : 
^pon this it was objeded that the leafe did 

riot 
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not fupport the count ; but it was ruled that 
the cjeftment was well brought for fo much 
as was comprifed in the leafe, and that fof 
the refidue the jury might find the defend- 
ant not guilty. 

I Sid. 239. ' So where the declaration in ejeftmentj 
was of the fourth part of a fifth part (in fivci 
parts to be divided) and the title of thei 
plaintiff upon the evidence was only to thcj 
third part of a fourth part of a fifth part (ia! 
five parts to be divided) which was only a 
third part of that which was demanded in 
the declaration, the court determined that 
the verdidt might be taken according to the^ 
title. 

I Burr. 330. And in a modern cafe, where the de- 
claration was for a moiefy and the verdift 
for a third part, the plaintiff had judgment 
according to the verdiftj for if more is 
laid, there is no reafon why he fhould not 
recover lefs : though the reverfe indeed will 
not hold ; viz. that if he demand lefs, he 
ihall neverthelefs be intitlcd to recover 
more. 

Yclv. lu. ^"^ ^^ ^^^^ ^^^^ holden, that if an eject- 

ment be brought for an acre of land, and the 
metes and bounds are defcribed on all fides in 
the declaration, and the jury find the defend- 
ant guilty in half an acre of the land, this 
is a bad verdift, becaufe of the uncertainty, 

of 
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of which part or moiety the plaintiff fliall 
have execution J but^if it had been in an 
aftion of trefpafs, the verdidt had been 
good; becaufe, as damages only are re- 
coverable in that aftion, a trefpafs proved 
in any part of the acre would have been 
fufEcient. 

So where the plaintiflf in ejeftment de- ^elv. i66, 
clareci upon the leafe of an houfe, ten acres j.. 
of land, twenty acres of meadow, and twen- ^wen i^^ 
ty acres of pafture, by the name of an 
houfe and ten acres of meadow, be the 

' fame more or lefs, and had a verdift, the 
judgment thereupon was arretted : for the 
declaration was fo repugnant and uncertain 
that even the verdid could not help, it ; 
becaufe the land mentioned in the declara- 
tion is of a different nature from that 
mentioned in tht per nomm: befides, the 
number of acres is fo different, that the 
words more or lefs caniiot reduce it to any 
certainty, for it were unreafonable to ex- 
tend them to twenty acres more than was 
mentioned in the per notfien. 
Upon a fpecial verdidt in cjeftment, it i Burr. 119. 

V tmght to appear that the leffor of the 
plaintiff might enter, at the time when he 
brought the ejefbment. 

Next in order to be treated of is the 
KEw TRIAL, which is grantable by the^ 

court 
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court, where the jurjr give their verdict 
contrary to ev!dcncC| and in other cafes. 
Here, however, it may not be aaiifs to 
confider the nature of that evidence, I mean 
as to fome particular cafes only; which 
ihould be adduced to a jury at ntfi prius. 
But firfl:,. it fhould be obfcrved upon the 
channel of evidence, that a co-defend- 
ant cannot be admitted as a witnefs, cither 
Dormer v. for, or againft the plaintiff ; and therefore if 
Portefcue, ^ material witnefs againft the plaintiff be 
a nomtnal co-defendant, he mould fuffer 
judgment to pafs againft him by default^ 
which will effeftually reftoi'e his tcftimo- 
,ny. For if he plead, and by that m^an 
admit himfclf to be tenant in poffeffion, 
the court will not afterwards ftrike out his 
name, on motions though in fuch cafe, 
if Jie confent that a verdid be given againft 
him for the premiffes in his own poffeffion, 
there can be no reafon why he ihould not 
be a witnefs for another defendant. 
iBum it9^ Having prcmifed this, I (hall now pro-* 
ceed to the rules of evidence. And firft, 
as ejedtment is a poffeffory remedy, and 
only competent where the -leffor of the 
plaintiff may enter, it is always neceffary 
for the plaintiff to Ihew that his leffor had 
a right to enter, by proving a poffeffion 
within twenty years; in the leffor of the 
plaintiff or his anceftorsi or by accounting 

^ for 
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for the want of it, _ under fbrtie of the ex- 
ceptions allowed by: the ftatute of limita- 
tions. But a leafe under a power, in pre- i Burr. 126* 
judice of thofe in remainder, is not fuffici- 
ent evidence of poflcffion ; for a furrender 
of'fuch leafe might and ought to be pre- 
fumed at the trial, to let in the' flatute^ 
So it hath been holden that, in ejeftnlent for Ld,,Cullon 
MINES, evidence of being lord of a manor ^^g%. 
is not fufficient proof of poffefllen ; it be- B. R. 
ing neceflary to (hew an a6tual poffeffion. 
For the fame reafon, a verdift in trover^ for 
lead dug out of a mine, will not prove pof- 
feffion of the mine ; for that aftion may be 
brought by him who has the property only> 
without the poffeffion. 

And though the defendant cohfefs leafe, 
entry, and oufter, yet he may deny that he 
is in poffeffion of the premiffcs for which 
the plaintiff contends, and puts him to prove 
it; which if he cannot, he muft be non- 
fuited* So if the landlord have been made t WHO 22(S# 
defendant inftead of his tenant, the plaintiff 
muft prove the tenant in poffeffion j for the 
defendant does not, by entering into the 
rule, confefs himjelf to be landlord of any 
premiffes, but of fuch as were in the poffef- 
fion of his tenant* But thefe muft have been I>oc ex dm. 
cafes where there were feveral tenants; for ihus/M. 3^ 

1 ' it G. 2. at th« 

fitdngB.R* 
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it has been faid, that if there be but one 
tenant a defendant, the plaintiff need not 
■». prove him in poffeffion i becaufe, if he be 
not, why did he enter into the rule ? 
Str. 70. Where the leffor of the plaintiff claims 

as DEVISEE of a term, he muft prove the 
Co. Lit. 240. affent of the executor to the devifei but 
where he claims as devifee of a freehold, 
it is not neccflTary to prove poffeffion ; for 
the law cafts the freehold on the devifee : 
"" and though the heir may have entered be- 
fore him and died, yet that will not bar 
his entry. 
Rol. Abr. If a taan devife lands by force of the 

678. ftatute of WILLS, or by cuftom, the pro- 

ThccEvid. ^^^^ ^^ ^^^ ^.jj .^ ^j^^ fpiritual court can- 
not be given in evidence ; for all their pro^ 
ceedings, fo far as they felate to lands, are 
corsm non^judice ; inafmuch as they have no 
Id 41. power to authenticate any devife : and there- 

fore a copy produced under their feal, is 
no evidence in ejeftment though it be only 
to prove the relation of father and fon, by 
the father's will. For where the original 
is in being, the copy is no evidence, and 
the probate is no more than a copy> under 
the feal of the court. Vet to prove fuch a 
Ld. Raym relation, the ledger-book was allowed to be 
744» evidence j becaufe that was not^confidercd 

mecrly 
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merely ais a copy, but a$ the rolls of the court 
itfelf. And though the law doth not allow 
thefe rolls, to prov^ a devife of lands, where 
the claim is by the words of the devife, 
for the reafons already giv^> yet when the 
Will is only to prove ^a relation, the rolls 
of the fpiritual court, which hath authority 
to inroU all wills, are fufficient proofs of fuch 
teftament : for if there be fuch a teftament 
M appears by the rolls of that court, the 
relation is proved. 

But the COPY of the lf*dger-book was ibid, 
not allowed to be read in this cafe' ; becaufe 
common praftice had prevailed that it 
fliould not : though Holt declared, that as 
the, original would have been read as a 
roll of the court, without further attefta- 
tion, it was fit that the copies alio Ihould 
be read, and that the praftice fhould be 
altered. This praftice feems to have been 
founded on a; ^niftakcn notion, that the 
kdgcr-book is read as a copy, and therefore 
the copy of it, is but the copy of a copy ; 
whereas in truth it is read, as a roll of 
the prerogative court. And upon a fimilar 
principle, where a will remains in Chancery ^ Keb.40. U7» 
hy order of the court, a copy of it may 
he given in evidence; for then it becomes 
I2 .a 
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a roll of that courtj and by confequcnce 
a copy of it is good evidence. 

When the will is produced, the ufual way 
is to call but one witnefs to prove it 5 but 
that is only, when no objedtion is made by 
the heir : and though he is intitled to have 
them all examined, yet he muft produce them j 
for the devifee need produce only one, if that 
one can prove all that is requifitc.. And 
though they ftiould all fwear that the. will was 
not duly executed, yet the devifee may go 
into circumftances, to prove the due execu- 
tion. As was the cafe oi Aujiin and Willesj 
in which, notwithftanding all the witneffes 
fwore that the will was not duly executed, 
the devifee obtained a verdi6t» 

So much for the will and the evidence 
neceffary to prove it. It is next to be noted 
that if the plaintiff make title under an 
aflignment of a term by an adminiftrator, 
and cannot produce the letters of adminiftra- 
tion, the book of the ecclefi^ftical court, 
where the order of the court for granting 
them was entered, is evidence; or a copy 
of that book will be fufficient. But the ad- 
miniftrator fhall not be permitted to give 
fuch a book, or a copy of it, in evidence, 
until he have proved that the adminiftratioui . 
under the fcal of the court, is loft. 

Where 
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Where the IdTor claims as heir at law of 
J. it is fufBcient to prove that A. was in 
pofleffion, and that the leffor is his heir; 
for it (hall be intended, prima facie y that 
A. was fcifed in fee, till the contrary ap- 
pear. 

Where the leflbr claims as tenant by Gilb. liaw.of 
ELEGIT, he muft not only prove the judg- ^^^-9- 
ment, and, by the judgment roll, that an 
. elegit iflued and was returned, but he muft 
alfo prove the writ of elegit by a true copy 
thereof, and the inquifition thereon \ for it 
is the elegit and the inquifition upon it, 
which carve out the term, and give the 
right of entry : the judgment roll being no 
more than a memorandum that the elegit 
iflued and was returned* For which reafon, 
the copy thereof is no evidence, it being 
but a copy of that, which is only a copy or 
memorandum of th^ thing itfelf. And Salk,563. 
fliould it appear by the inquifition, that ^|^g^aym, 
more than a moiety has been extended, the 
plaintiff cannot recover the poflfeflion ; for 
by this, the IherifF having exceeded his 
Authority, the execution h not only void- 
able, but void. 

Where the leflbr claims as conusee of a Salk. 565^ 

ftatute merchant, he muft prove ^ copy of 

the ftatute, and of the capias Ji laicus, extent ^ 

fef liberate, returned i for though, by the re-x 

I 3 turn 
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turn of the extent, an intereft is vefted in the 
conufec, yet the aftuaj pofleffion of that 
intereft is acquired by the liberate. 
I Sid. 223, If an ejcftment be brought for a rectory^ 

the plaintiff ought to prove that his leflbr 
was admitted, inftituted and indufted s that 
he read and fubfcribed the thirty-nine arti- 
cles , and declared his aflent to all things ! 
contained in the book of Common Prayer. , 
Yet he need not prove a title in the ' 
patron ; for inftitution and induction, upon 
the prefentation of a ftranger^^ is fufficient 
to bar him who has right in an ejedbment^ : 
and to put the rightful patron to his quare \ 
impedit. 
Id. 426. But prefentation ought to be proved; j 

* «^f- '5- 3j^j inftitution will not be fufficient evi- 
dence to prove it, though it be recited 
in the letters of inftitution ; efpecially if in- , 
tSuftion 6r pofleflion haive not followed* 
Proof however of a verbal preftntation \f 
fufficient ; though it cannot be proved by him 
who prefented, eVen if he were only grantee 
of the avoidance. Probably, in fuch cafe, 
evidence of a general reputation would be 
admitted. 
FeVrtexdra. If the kflbr clai'ifi as lord of a ma- 
Epif. Winton j^^r havin<]r a rie;ht by forfeiture, he muft 

V.Mills &al. ' , ? . , 4 , , , 1 r J 

per Tracey, prove that he IS lord y and that the defend- 
Surry 1707. ^nt is a copyholder, and has committed a 

forfeiture : 
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forfeiture : but the prefcntment of the for- 
feiture need not be proved, nor the entry 
or feifure of the lord for the forfeiture. 

And to prove the defendant a copyholder,^ Ld. Rayoiv . 
the plaintiff muft prove an aftual admit- Z*^- 
tance 5 for it will not be fufficient to Ihew 
a defcent to the defendant and that he paid^, 
quit-rents i becaufe nothing vefts in him 
before admitance, and an aftual entry ; 
and therefore if, after admittance, he were 
to furrender without making an aftual en- 
try, the furrender would be void. 
Next as to the defendant's evidence. 
If the defendant prove a title out of 
the leffor, it will be fufficient, though 
he have no title in himfclf. But then 
he ought to prove a fubfifting title out 
of the leffor, for the produftion of an 
ancient leafe, though for 1000 years,, 
will not be fufficient, unlefs he likewife 
prove poffeffion under it within twenty 
years. 

So if the defendant produce a mortgage Per Holt, 
deed, where the intereft has not been paid ^^eX^- 
and the mortgagee never entered, it will by, 8 Anu 
fiotbe fufficient to defeat the plaintiff, who '^^^^^ 
claims under the mortgagor; becaufe it 
will be prefumed that the money was paid 
tit the day, and confequently that it is no 
fubfifting tide : b^t if the defendant prove 
I 4 intereft 



lao A Treatise oi\ 

intercft paid upon fuch mortgage, after the 
time of redemption, and within twenty years, 
it will be fufficient to nonfuit the plaintiff. 
sBttrr, 1416. • In like manner, on the argument of the 
cafe of Lade v. Holford^ Lord Mansfield- de- 
clared that he, and many other of the 
• judges, had rcfolved neyer to fuffcr a plain-r 
tiff in ejeftment to be nonfuited by a terrn 
outftanding in his own truftee, or a fatisfied 
term fet up by a mortgagor againft a mort^ 
gag^e i but would direft the jury to pre- 
3Barr. 1991. f"i^c it furrendered. The fame doftrine i^ 
\ Rol. Abr. laid down in a fubfequent cafe. And upon 
J9-P-J2. ^^ {^scit principle it hath been hplden, 
that receipt for rent by a ftranger, is no evi-r 
dence of poffeffion, fo as to take it out of 
him in whom the right is ; for it is no dif- 
feifin without the adrniffiqn of hini who ha^ 
right, even though the ftranger fliould 
make a leafe to the tenant, by indenture, 
referving rent \ unlefs he ^ alfo make an 
aftual entry. But if the tenant declare he 
is in poffeffion for a ftranger, it may be 
proper evidence for a jury \ efpecially if th§ 
ftranger has any colour of title. 

As this aftion may fometirnes turn o\\ 
the queftion of mari^iage, it may be pror 
per to notice, tl^e evidence ^yhich is necef- 
iary either to prove, or avoid it, A marr 
fiage in fa£t may be proved either by 
^ copy of the regifter or by viva voce 

fvidencg 



EJECTMENT. tU 

evidence of the ceremony, corroborated by 
circumftances, indentifying the parties. Burt v. Bar- 
But, in fhis aftion, it is not neceffary to ^^'^Qlf'f^ 
prove a marriage /« faff: a reputed mar- B,R, M.S, 
riage will be fufficient j * and that may be 1^^^^ "^^' 
fubftantiated by cohabitation, reputation, 4Burr.2058. 
and other circumftances, from which a 
marriage may be inferred. With refpeft. 
to cohabitation, it is the praftice to admit 
evidence of what the parties hayc been 
heard to fay as to their being, or not 
being, married 5 inafmuch as " the prc- 
fumption arifing from their cohabitation, 
is either ftrengthened or weakened by 
fuch declarations j thefe however are not 
to be given in evidence dircftly, though 
they may be afligned by the witneffcs ^ as 
a reafon for their belief. 

A fentence in the ecclefiaftical cotirt, 
in a caufe of jaftitation, has been held to Carth. 225, 
be conciujive evidence againft a marriage, S'^- 9^®' 
till reverfed by appeal. But this deter- 
mination may fairly be doubted; for a 
caufe of jaditation is ranked as a caufc 
9^ defamation only, and not as 2^. matrimonial jj u pom 
caufe, unlefs. where the defendant pleads a Law, cd. 
marriage j and whether it cpptinues a matri- *778- ^o- 4*' 
' monial eaufe throughout, as fome £ay, or ceafes 
to be fo on failure of proving a mar- 
riage, as others have faid, ftill the fen- 
iSnce h^5 only a negative and qualified 
3 cffefti 
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^ cfifcft, viz. " That the party has faUed 

•* in his proof, and that the libellant is 
" free from iU nfiatrimonial contrad:, a& 
" far as yet appears ;'* leaving it open to ' 
new proofs of the fame marriage in the 
fame caufe> or to any proofs of that or 
any other marriage in another caufe. And 
if fuch a fentenee is no plea to a new fuit 
tberey and does not conclude the court 
which pronounces, it cannot conclude a 
court which receives the fentenee, from 
going into new proofs to make out that, 
or any other, marriage. 

" Legitimacy or iUegitimany'* is another 
queftion which frequently occurs in the 
Borr. S. C. aAjon of ejedment $ and here it is to be 
I Y. aj. remembered, that the evidence of the re- 
puted father is admitted in difproofof the 
marriage i for whether he be the legiti- 
mate, or only the natural, father of the 
child, he is equally bound to maintain it. 
Aiwl in like manner the evidence of the 
Rex V. Read- mother is admiffible; but if ftie be a 
ing, Mich. niarried woman, ihe can only be admitted 
to prove luch faa:s, as cMinot, in their 
nature, be proved by any other perfon; 
as incontinence, &c. But ihe ought not 
to prove the want of accefs by her huA 
•band; foi^that faft may be notorious to 
^e whole i>eighbourhood. And it would 
St ,b€ 
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be dangerous to encourage a married wo- 
man to baftardize her iflue, when perhaps 
her hufband may acknowledge their legi- 
timacy. 

In another cafe^ lord Raymond would not Pendri! and 
fuffer the wife's declaration, that fhe fhould Pen<i^l.HiI. 
not know her hufband by fight, &fr. to be 
given in evidence, till after fhe had been 
produced on the othe;^ fides becaufe the 
fadl of marriage was not difputcd, but only ' 
the legitimacy. Yet in the fame cafe, evi- 
dence was admitted of the wife being a 
woman of ill fame. 

In Lomax and Holmden^ the marriage Str.940. 
being proved, and evidence given of the 
hufband's being frequently in London^ 
where -the mother lived/ fo that accefs was 
to be prefumed, the defendants were ad- 
mitted to give evidence of his inability, 
from a bad habit of body; but as that 
evidence only went to an improbability, 
and not to an impoffibility, it was not 
deemed fufEcient, and therefore the plain- 
tiff had a verdidt. 

It is not precifely fettled what length ef 
time fhall be allowed for a woman ta^ 
with child after her hu/band's death. In Trin. 18 E. 
one cafe it was refolved, that the iflue, i-i<^- ^3* 
not being born till the end of eleven months 
after the death of the hufband, was not 

legiti- 
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. legitimate, being born pojl ultimum tempus 

Cro. Jac. mulieribus pariendo conjiitutufh. But in an- 

54'* other cafe, where the hufband died the 

a3d of March, and the child was born 

the 5 th of January following, it was ad^ 

judged to be legitimate. 

Thus much as to the point of evidence ; 
it now becomes neceffary to advert to the 
latter partof the prefent divifion. 

After verdift, the fuccefsful party is, 
of courfe, intitled to the judgment of the 
court; but four days notice muft firft be 
given to the cither party ; within which 
time, if there was any defeft of juftice at 
. the trial, by furprize, inadvertence, or mif- 
conduft, the court, on a proper applica- 
tion, will /«/^^»/^ the judgment, and grant 
a NEW TRIAL. This is an indulgence 
which was not formerly allowed in the aftion 
of ejeftment ; bccaufe the injured party might 
bring a new ejeftmcnt : but as the courts be- 
came more liberal, they adopted this maxim, 
j| Burr. 395. with refpeft to new triab, that in all cafes 
of moment where juftice is not done upon 
4 Burr. 2225. ^^^ ^"^^> ^^^ injured party is entitled to 
another; in purfuance of which, it was ^t 
length eftabliftied, that new trials may be 
granted in ejeftment as well as in other 
adtions, where the party applying would 
fulFcr by a change of poffeflion. 

But 
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But though new trials may be granted 3 Burr. 1225* 
in ejeftment, if the circumftances of the 
cafe juftify it, yet it is not every flip or 
miftake that will be admitted as a ground 
for iXy and more efpecially if no injufticc 
be done. 



IX. The Judgment and it^s Incidents* 

The judgment in ejeftment is a recovery i Burr. 114. 
ofthepoffeflion, (not of the feifin or free- 
hold), without prejudice to the right, as 
it may afterwards appear, even between 
the parties. He who enters under it, in 
truth and fubftance, can only be poflefled 
according to r^t, front lex pojiulat. If 
he has a freehold, he is in as a freeholder : "^ 

if he has a chattel-intereft, he is in as a 
termor ; and in refpeft of the freehold, his 
pofleflion enures according to his right. If 
he has no title, he is in as a trefpaffer j and, 
without any re-entry by the true owner, 
is liable to account for the profits. 

As the Verdict is the ground of the judg- 
ment, it ought not to be entered for more 
land, or for different parcels, than the defend- 
ant was found guilty of by the verdift. But 
a variance between the verdift and judg- 
ment, occafioned by the mifprifon or de- 
fault of the clerk in entering the judgment, 

is 
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Is not fatal> but hath been amended hf 
the court after a writ of* error brought. 
Cro. Jacw As where the Plaintiff had judgment, 
^'* quod recuperet terminum^ of a mefluage and 

ten acres of land> and the verdi^ acquit- 
ted the defendant quoad the land; here* 
though the judgment was larger than the 
verdift, yet it was amended; becaufe th^ 
variance appeared to arife from a mifpri- 
fion of the clerk, who had not purfued the 
Verdia, which ought to have been his 
guide in making up the judgment^ and no 
tniftake in point of law, in giving the 
judgment. And the party ought not to 
fufFcr for the clerk's mifprifion, fincc 
the ftatute of 8 ^4 6 ^ r* 12* gives the 
judges, in affirmance of their judgment, 
power to amend and reform, what in their 
difcretion feems to be the milprij&oa of 
their clerks. 

The judgment in cjeftment is either 
ggainft the cafual ejedor, or, againft the 
tenant, upon a verdift : the former is gene- 
rally before, the latter is always after, an 
appearance. Where there is a verdift, the 
judgment may be confidered, either, where 
/ it is for the whole, or for part only, of 
the things demanded by the aftion; or, 
fecondl)y where there are feveral defendants 
or plaintiffs, and one of them dies. 

And 
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KnAfirfty of the Judgment againft the 
tafual cjedbor. ^ ' 

This judgment is entered in the three 
foUowiHg cafes : Firft> where there is no 
appearance at all i fecondly, where the land- 
loni defends alone, inftead of the tenant ; 
thirdly, where the tenant, having appeared, 
rcfufcs at the trial to confefs leafc entry 
and ouftcr. 

Where there is no appearance at alU 
v^hich may be known by fearching the 
judges books in the King's Bemb, and the 
prothonotarys pica book in the Common 
Plcasy the plaintiff mufl: draw up a rule 
for judgment with the clerk of the rules 
in the former, and with the fecondary in 
the latter^ court j and then make an in- 
cipitur of the declaration on a double half- 
crown Aamp, and alfo on a roll of that 
term : thefe he muft carry to the clerk of 
the judgments in the King's Bench, and 
to the prothonotary in the Common Pleas, 
who> on feeing the rule for judgment, will 
fign it accordingly. But in the Common 
Pleas, the plaintiff muft make out a war- 
rant of attorney for the defendant, and 
carry it, with the other papers, to the 
prothonotary, when he figns the judgment. 
If a judgment be figned againft the cafual 
cjcftor, and it be made appear that no 

de- 
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declaration was rightly fervcd, the court will 
fee it afidc* Alfo, where a judgment ha* 
been obtained againft the cafual ejeftor, 
but no trial loft, the court will, on pay- 
ment of cofts, and the tenant's entering 
into the common rule to confefs leafe, £ff r. 
fet afide fuch judgment, as in other | 
adions; and not put the tenant to the 
charge and hazard of recovering back his 
poflcflioti by another aftion. 
Bamc»4to Secondly, Where the landlord dei^nds i 

^^' *79- alone, inftead of the tenant^ judgment | 
muft be entered againft the cafual ejedior, ; 
that the plaintiff after having tried hift ' 
caufe againft the landlord, . and fucceeded, 
may have the benefit of his verdift, and 
obtain poiTeflion under the judgment againft 
the cafual ejeftor, which under fuch ver* 
di6b he could not. 
1 Keb. 249. thirdly y Where the tenant, having ap- 
peared, refufes, at the trial, to confefs 
leafe entry and oufter, the judgment againft 
the cafual ejeftor cannot be entered, till 
the fojiea be returned, on which is en- 
dorfed, that the nonfuit was for want of 
confefllng leafe, ^c. ; for it does not ap- 
pear that the defendant has not complied 
with the rule, till after the aflizes, at which 
the caufe was to have been tried, and 

there- 



tjicrefort the judgment c^njpf be eti.tefc4 
till the next term after fuch a£G«e;s. 

Secondly ^ Where the plaifttifFfeath g ver- 
bid for the wfaokj or for pwrt only, of the 
tljijng domanded. 

If the plaintifF have a verdjft for the 
whole, the entry <3f the jmlgoient is, that 
the plemtiff reiu^erff Urmimm verjus. <//* 
fondentem dt id in tcHmmnti^ prediSts ^ 
quod dtfmdms capiatur. Ths iiril Jtidg- F<>r«6.3za« 
mcnt of this kind foerns to: have been about ^* 
i^Hm. 7. For origin^y the plaintiff reco- 
vered only damages in this a6i:i0n ; beCauTe 
tern^s for years were fo entirely, at common 
law, in the power of th^ frceiiolder, that 
they jwere generally very ihort, and often 
expired before the fiiit oould be deter- 
mined ; but about 4hc reign of king Hex. 
VII. terms beg^ui to fweii (to a great length, 
which oeceifarily aixd in i^eafbn altered 
tfcc judgment. The remedy had not been 
comnaenforate to the iajury, if the plaintiff 
coflold only have recovered dacoages, when 
lie h^ msdc oiat his title to a long tercn, 
urbtch u^oA tie face of irfie record m.uft: 
l^pcar ito rriie court to b^ fuWifting : aod 
hence the judgment was ^ifo^ -ufitperif /dr- 

Byt if the judgmejM: ^ ejectment ^e Cr©.f:Lci44* 
eojCBwi ^d recuperet papjmjtm ttrmint 
K pradiaiy 
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pradiSliy this is as well as if it had betti 
recuperet terminum pradiSlum \ becaufe both 
fignify the fame thing, and the poffeffion 
itifelf is to be recovered - on the habere 
Co. Lit. 285. facias pojfejfionem : hence it is, that if the 
Savil 28. ^xxii expire pending the fult, the plaintiflf 
3 Mod. 249. cannot recover the poffeflion ; becaufe the 
court cannot give the plaintiff judgment 
for the land, when' it a|5pears upon the 
face of the record that his title to it 
is determined: yet he Ihall have judg- 
ment for damages, becaufe the trefpafs 
ftill remains. 
Lil. Pr. reg, So if a . man bring an ejeftment, and 
5^3- lay the demife on the ift day of October y 

. when he has a title, as fuppofe an eftate 
for another's life, and the ill of January 
the ceftuy que vie dies, and then the title 
appear to be in the defendant,— the plaintiff 
fliall proceed in the adlion, and recover 
his damages; but he fhall aot recover 
the poffeflion, becaufe that, by the ver- 
di£t, appears to belong to the defendant. 
The plaintiff recovers his damages, be- 
caufe it appears that the defendant unjuft 
ly withheld the poffeflion, at the time 
the aftion was brought. 
Judgment If the plaintiff hath a verdift only for 

fcook72, 3. part, as for example, where he declares of 
an ejeftment in I>. and L. ahd the jury 

find 
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^hd the defendant guilty in D. only, the 
judgment is, quod recuperet terminum in D. 
et quod defendens capiatur ] but then for the 
other part, whereof the jury acquitted the 
defendant, the judgment *s, quod querens 
fit in mifericordidy et quod defendens eat inde 
fine die. . 

When the defendant was found guilty, 
the entry ufed to be quod defendens capiatur \ 
becaufe the ejeftment being a trefpafs ^i 
et armisy which: is a breach of the peace^ 
he who was found guilty of it ufed to pay 
a fine to the king, for which at common 
law a capias pro fine iflued. This procefs 
was mifufed by th^ officers, who woul^ 
oudaw the defendant thereon, unlefs he 
compounded for the fine^ which was un- 
certain in ^ its nature 5 and the crown had ^ 
no benefit by the fines, becaufe they were 
never eftreated into the. exchequer. To 5 and 6'^. 
prevent thefe, ahufes, this procefs is now »ndAf,c. 12. 
taken away by ftatute, and the plaintifF 
is to pay the officer, in lieu of the fine, the 
film of fix fliillings and eight-pence, which 
is to be allowed the plaintiff^ in his cofts. 

In the cafe of Lindfey and Sir John 'Carth39o. 
C/^r^, the plaintifi* had a verdift in eje6t- s Mod. 285. 
ment upon an original in B. R. whereupon ^ 
^ writ of error was. brought in parliament; 
-ind now, to prevent error, it was moved , 
K 2 to 



to have the opinion of the judges, upon 
the fifth and fixth of fFilliam and Mary, 
tehich cakes away the capias pro fitu in 
cafes of this nature ; " Whether fincc that 
ftatute any judgment quod defendens capiaiur, 
ought to be entered on record in judg- 
ments on aftions vi et armisy &c. or whe- 
ther any other fpecial entry ought to be 
made in lieu thereof, taking notice of thitt 
ftatute." After debate it was held, that 
this new ftatute having tsdcen away the 
fine, no judgment of Capiaiur flioukl be en- 
tered againft the defendant, nor any thing 
in lieu thereofj but the claufe ftiould be 
totally left out of the judgments 

It fliould therefore feem that this part: 
of the judgment, quod defendens tapiatUTy 
fliould fince thiat ftatute be omitted. 
Cro, Car. In ejeftment againft baron and feme, 

^ the huft)and was acquitted, and the wife 

found guilty, and the judgment was quod 
copiantuvy and held good; becaufe that is 
only for the fine, which the huft)and muft 
pay, for the wife cannot. 
Cro. Car. ^od queretts Jit in mifericordid pro faljo 

^7*- clamore is not peculiar to this adtion, and 

therefore need not here be infifted on; 
. but it may be here mentioned, that if 
the plaintiff in ejeftment declare againft 
three of feveral parcels, and one is ac- 
quitted 
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tjuitted of all, and the other two of part, 
but found guilty of the Fefidue, it need 
not be twice entered that the plaintiff is ift 
mifericordid ; that is, once pro fdfo clamore 
againft the perfon acquitted of all, and a 
fecond time fro faljo clamore againft the 
other two, who are acquitted of part. 
It is fufficient to fay, that the plaintifF^/ 
h mifericordid quoad all the defendants ; 
and then upon the*face of the judgment it 
may well enough be diftinguifhed, red- 
dendo fin^ula ftngulis. 

If the defendant be acquitted of part, 
and judgment be entered quod deferidens 
Jit quietus^ qUoad that part whereof he is 
acquitted, this is error j becaufe the judg-. 
ment in this afbion is not final, as in the 
. writ of right ; nor does it proteft the de-r 
fcndant froiti. any further fuit, bot only 
quits him againft the title, fet up by the 
plaintiff in that aftion. But fujce it ap- Cro. El. 768. 
pears, that the plaintiffs demand was 
groundlefs as to that part whereof the 
defendant was acquitted, the judgment as . 
to that part js, with great propriety, quod 
defendens eat indefine die \ for the pJ^untiff a^ 
to that ha? no farther caufc to detain \i\xt\ 
loagcr in court. And if one of the defcfidants 
die after verdid, the plaintiff, as hereafter 
will be Ihewn, Ihall have judgment againft • 
K 3 th« 
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the furvivors on fuggefting his death : but 
then the judgment muft be, that the fur* 
vivors capianturi and as to the perfon 
deceafed quod querent nil capiat, &c. 

X Burr. 363. The latter part of thi3 judgment, viz, quod 
querens nil capiat, &c. has however . been 
held to be unncccffary \ becaufe, on fug- 
gefting the death, it is awarded by the 
court, " that further proceedings fhall ftay 
*' againft the perfon deceafed." 

thirdly. Where there are feveral defend- 
ants or plaintiffs, and one of them die*, 
how the judgment is to be taken and 
entered. 

Moor 469. If there be feveral . defendants, and one 

of them dies, after iflue joined and before 
verdift, or after verdidt and before judg- 
ment, the plaintiff may proceed againft the 

\ Burr, 365. farvivors : but then he ought to fuggeft the 
death of the defendant On the roll, that 
is, on thtplea roll ; for it is not neceffary to 
enter the fuggeftion on the niji prius roll, 
unlefs it be to direft the judge between 
whom he is to try the ifTue, and that he 
has jurifdiftipn to try it, 

And if the plaintiff proceed to trial, and 

obtain judgment againft all the defendants^ 

without fuch fuggeftion, it is error; be-« 

caufe there can be no verdift or judgment 

. againft a perfon not in being. This is tq 
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be underftood, where feverd difendante 
take the joint defence for the whole land 
denrianded ; for there they haye a joint title, 
and confequendy the death of pne can not 
abate the aftion, becaufe the whole intcreft 
comes by furvivorfhip to the others ; and 
then the plaintiff, hath ftill perfons before 
the court to defend the whole, and may, 
upon the fuggeftion of the death of one of 
the defendants, proceed againft the reft* 
But where the declaration againft the cafual 
cjeftor is for feveral parcels, and thefe ap- 
pertain to feveral defendants, and each takes 
a defence for part only, there, upon the 
death of one of them, the plaintiff cannot 
proceed againft the furvivors for all the 
land demanded in his declaration -, for upon 
the defendant's appearing, each for a part 
only, there are declarations delivered a- 
gainft each of them^ quoad his part only j 
and thefe declarations make them in the 
nature of diftinft defendants, and confe- 
quently^ as to that part which was defended 
by the perfon deceafed, there is no perfon 
in court, againft whom judgment can be 
given, or execution taken out. 

So where there are feveral plaintiffs, and 
one dies before verdift, or judgment, th^ fur- 
vivors may proceed i becaufe, where feveral 
declare on on? leafe, it appears on jthe face , 
K 4 of 



df the deelairwion, that they hav6 a joiw^ 
Intereft, which on the death of one nnufl! 
furviva; and therefore the furvivors, hav- 
ing the whole intereft in them, may pro- 
deed for the recovery thereof. We may ^dd 
to this, that ^n ejedment is an action of 
tfcfpafs^ and if feveral commit a trcfpafei 
and one die*, there can be no reafon whef e-* 
fore the reft ihould betome difpuniftiable foif 
r the trefpafs j and therefore they may be pro-* 
teedcd againft. So where an oufter, which 
i$ a trefpafs, is committed on the joint 
pofteffiori of feveral, and one diea, as tim 
joint intefeft fuj-vivcs, it is juft and reafonable 
that the futvivors fhoujd punifti the injury 
which was done to the {joflefiiofi ; and therefbro 
furtiving plaintiffs are allowed to proceed, 
Cro, Car. Hut if one of the joint defendant? die 

^^^' after iflue joined and %ttott verdift, and 

the plaintiff proceeds to trial againft all, 
lind aftefWai-ds fuggefls that Ort« of the de- 
fendants died AFTER the verdift, which the 
• othet- defendants admit to he trtje, on which 
the plaintiff hath judgment againft the fur^ 
t^ivors, Wh^ bring i writ of error, the court 
it feems cannot correft this after judgment 
given ; becftufe the judgment, as it is given, 
fnuft ftand, the court having no power over 
it; at leaft after the term in which it is 
giyea, And in th? Exchequer Chafnher they 

dQi5t>t?d . 



EJECTMENT. ij7 

dtiubted if the error, if fuch there were, 
t6u!d be tried there i becaufe the ftatiate of 
nift frius did not extend to that court> 
t^^hich was newly created. 

Irt a later cafe it is faid, that if an ejeft- Ld. Raym, 
mcnt be brought againft two, and iflue* be 7^7'- 
joined, atid then one of them dies, and a 
^otnire is awarded as to both the defendants, 
ivA a verdift given againft both, yet, upon 
fijggcftion of the death o( one of them upon 
the roll, the plaintiff (hall have judgment 
for the whole againft the other. 

But, in fuch cafe, it is certainly the bet- i Burr. 363, 
itt way, to ftiggcft the death on the roll,** 
bcfen? the trial ; and to award a venire to 
I try the iffue againft the furviving defendant. 

If an ejeftmiprtt be brought againft baron i RoK Rep, 
' tad feme, and the plaintiff hath a verdift H- 
igainft both, but before judgment the huf- ^^^] 
band dies, the plaintiff, on fuggefting his 
d^ath, may have judgment againft the wife ; 
not only becaufe it is a trefpafs committed 
by the wife, and therefore fbe is punilhable 
for her own aft, which* iis injurious to 
another; but becaufe, where the X^^ife is 
found guilty of the cjeftment, Ihe muft 
rither have obtained that unlawful poffefllon 
joindy with her hufband, and then It fur- 
vivts, or elfe fhe muft have had the whole 
poKfdTjpn in lic'r own right i and in either 

gaffr 
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cafe the plaintiff may punifh her, and* re- 
cover the poffcflion, which is wholly in 
her on the death of her hufband, 
1 Rol, Abr. Where there is but one plaintiflT in eje6t« 
' ' ment, and after verdift on a trial at bar> 

but before judgment given, the plaintiff 
dies, yet the court may proceed to give 
judgment for him though he be dead ; be- 
caufe the judgment and verdiiV, being both 
in one and the fame term, relate to the 
firft day of that term, at which time the 
plaintiff was alive. 

But if the trial be at nijtprius, and the 
plaintiff die after verdift and before the day. 
in banco^ no judgment can be given j be- 
caufe the foftea comes in, as of the term 
fubfequent to the death of the plaintiff; 
and the judgment that is entered thereupon 
cannot, by any relation, precede the death 
of the plaintiff; confequently the judg- 
ment, whethef given for or againft him, 
mufl be erroneous. 

This was at common law j for now, by 
the 17 Car. 2. r. 8. it is enafted, that *^ the 
** death of either party, between the ver- 
** dift and judgment, fhall not be alledged 
^' for error 5 fo as judgment be entered 
Sid* 3S5, *^ within two terms after the verdidt." In 
the cpnftru6tion.of this flatute, it hath been 
holden, that if judgment be Jigmd though 

it 
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it be not entered on the roll, within two 
terms after the verdift, it is fufficient : and Salk. 8, 
it hath likewife been holden, that if either ^^' ^'' 
party die after the commencement of the. 
aflizes, though before the trial, it is a cafe 
within the remedy of the ftatute j becaufe 
the aflizes are in law but one day. 

And formerly, though the death of the i Mod. 252, 
plaintiff abated the aftion, yet becaufe the 
kffor of the plaintiff was looked upon by the 3 Kcb. jjz. 
court to be chiefly concerned in interest,. 
if there was any man of the fame name 
with the plaintiff, the court would take 
him to be the p^rfon; and in fuch cafe 
would not fuffer the aftion to abate, be- ' 
caufe the leafe was made to the plaintiff,, 
only to try the title. And it is faid that 
the if the nominal plaintiff releafe to one Brownl. m% 
of the tenants in poffeffion, who is made de- ^^ ^^^* 
fendant, fuch releafe is a good bar; be- * 
caufe the plaintiff cannot recover againft 
his own releafe, fince he is plaintiff of 
record. But quare^ if fuch releafe were 
pleaded, whether the court would, not 
permit the leffor of the plaintiff to change 
the name of the nominal plaintiff ? for this Salk, 260. 
releafe is faid to be a contempt. ^ Mod.. 252. 

At this day, the defendant cannot plead 
fuch rclc.-iK: ; becaufe he is tied down, by 
the rule, to I'jiy on the general iffue : but 

if 
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if he were to offer fuch releafe on the trials 
I do not think it would be admitted to 
defeat the aftion ; becaufe the courts -will 
ufe every means, in their power, to dif- 
countenancc the praftice of ftealing .^way 
a nominal plaintiff. 

Incident to the judgment are the costs, 
or expences of the aftion, which are there- 
fore, as next in order, to be treated of. 

If the tenant do not appear, and judg- 
ment is confequently entered againft the 
cafual ejeftor, the plaintiff has no other 
remedy for his cofts, than by an aftion for 
the mefne profits; in which they are re- 
coverable againft the tenant, as confcqucntial 
damages. 

But if the tenant appear, and is made 
defendant, under the ufual terms of con- 
feffmg leafe, tfr. and afterwards, at the 
trial, refufes to make that confeflion, he 
is liable, upon the rule by which he 
was made defendant, to the payment of 
Salk. 2''9. cofts J and if they are not paid, an at* 
Jjarnes 410 tachment lies . againft him : and this ^ 
^ ^ -' all the remedy which the plaintiff has for 

his cofts, if he be nonfuitcd, by the de- 
fendant's not confefling leafe, fe'r. If 
the tenant appear, and confefs leafe, (^c. 
and a verdift is given againft him uport 
the trial, the judgrpcnt thereupon is entered 

againft 
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agamft the tenant ; and upon that judg- 
ment, the plaintiff may take out execution, 
as in ordin>ry cafes : for this is not a cafe 
provided for by the rule. 

By the words of the old rule it appears^ 
that the original praftite in banco regis was, 
that upon not confefling leafe, &fr, the 
defendant paid no cofts. And thus, the 
rule in the Kin^s Bench differed from that 
of the Commm Pleas^ which in fuch cafe 
required the defendant to pay the plaintiff 
his cofts, to be taxed by the prothonotary, 
thereon : but, -in banco reps, the rule only 
cxcufed the plaintiff from the coils of the 
mnpros in cafe the defendant did not, at the 
affizes, confefs leafe, 6?r. j and therefore, i Keb. 2I* 
ini^Car. a, upon a motion that the de- 
fendant fhould pay cofts, for not confeffing^ 
Jcafe, fcf^.: it was denied. But afterwards, Ihid. ^az^ 
the rule in the King's Bench came to b^^^ 
^t upon the defendant's denying at the 
tffizes, to confefe kafe, i^c ihe rule fw 
•ctmfcfling it ihauldlDe carried to the mafter, 
^wte fliould tax cofts upon it i which cofts Salk. 259*^ 
fliould be demanded of the defendant, by \^]^ f^; 
■fi>nae perfon having authority from the 
J^ii>tiff^5 kflbr, tfor fo doing; ^nd then, 
if the faiTiewcrc not paid, the court, upon 
affidavit and motion, "would grant an at'- 
•tachTi>ent againft'thc defendant; for it was 
3 but 
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but reafonable, that when the plaintlflF Iv^s 
at an expence, to bring his caufe to a 
trial, the Hefendant, who deprived him 
of the benefit of that trial, fliould pay his 
cofts ; hence it was, that the praftice in 
* * the King's Bench was altered, in compliance 
with that of the Common pleas^ that the 
whole bufinefs of ejeftments might not run 
through the latter court. 
zWilf. 7. • The leflbr of the plaintiff died before 
THE COMMISSION-DAY of the affizcs, yet 
the caufe was called on, and the plaintiff was 
nonfuited, becaufe the defendant did not 
confefs leafe, fcf r . The court being after- 
wards moved, that the prothonotary might 
tax cofls, upon the confent rule, for the 
executor of the plaintifPs leffbr, it was 
holden that he was not intitled to cofts, 
Barnes 4/fff/. the rule being merely perfbnal. But in an- 
^'9* tother cafe, where the plaintiff s leflTor died, 

AFTER THE TRIAL of the caufc. It was Or- 
dered that » the . defendant fliould - pay, to 
the reprefentative of the plaintifPs leflbr, 
the cofts which had been taxed on the con- 
fent rule. 
Mich. 6 Where a verdift is given for the defend- 

Tmy and ^"^' ^^ ^^^ plaintiff is nonfuited, for any 
Baily. . lothcr caufe than that of the defendant's not 
confefling icafe, £s?f. the defendant muft 
'tax his cofts. on the pajtea, as in other 

aftions. 
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anions, and fue out a capias ad JatisfdeU^u Ca^:^^'t^'^ 
endum for the fame againft the plaintifT,^"^^*^^?^^ 
which he muft (hew, .under feal, to xh^^^ f^^f^^^A 
plaintifPs leflbr, and at the fame time ferVe/^*'^^^^^^?^* j! 
him With a copy of the confent rule; and^"*^^/^^//^/^^ 
then, if the plaintifFs leflbr, being required, c^-^^^^^^i^e'^ 
rcfufe to pay thd cofts, the court, on mo- U in^^'^^^^^^ ^ 
tion, will grant an attachment againft •'-^^/^^^'^^"^ 
him. ' 

The plaintiff in ejeftment, though he be 2 Lev. 66, 
but nominal, yet if he be not found, or if ^ ^'^^' 3^9- 
he be not able to pay the cofts, the attorney 
or folicitor is liable, and may be committed 
until he pay them, or produce a fufficient 
plaintiff. 

So if a ftranger carry on z fuit in an- 
other's name, who has title, and yet is fo 
poor that he cannot pay the cofts \ iti cafe 
he fail, the court, upon an affidavit of this 
matter, will order the perfon, who carried * 
on the fuit, to pay cofts to the defendant. 

If baron and feme be leffor in ejeftment, i Keb. 827* 
and the baron dies after entering into the 
nilf, the feme is notwithftanding liable 
to the payment of cofts j becaufe cofts are 
to be paid by the leffor of the plaintiff, 
and both of them are in the leafc. 

If a man has a verdift in ejedtment, and i sid. 279. 
cofts are taxedi and -an attachment iffuf s 
for the nonpayment of thofe cofts, the de- 
fendant 



144 A Treatisb on 

fendant flxall not. li^vc an cjcftmcnt agamft 
the plaintiff in the same coukt, 'tiji he 
has paid the cofts j becaufe every court 
can intorce obedience to their own rules, 
and they will fee that ob^dieocc paid, 
before they fuffer a man to proceed ia a 
caufe of the faoie kind. Yet it was 

I 8id. 279. anciently ruled, that a man might bring ^ 
a new ejcftment in another couRt, wick- 
out cofts paid; and the reafon ^fligned 
was, that another court cannot take 
cognizance of the rules of a diftinfl: court. 
This diftinftion is now done away, and 

Salk. 253. the courts of Wefiminfter-hall confider a 

Barnes 4to r • <rv • 

cd. 133T former ejectment m another court, jn 

the fame light, as a former cjedment in the 
SAME court; and therefore, they will ftay 
the proceedings in a new <ije(5taient, till the 
coft of the fora>cr (hall *be paid ; as wdl 
where the former eje6tment w^is in ANOTf^sR, 
as where it was in the sam« t^MXt* 

But the principle of this ri^ik is tfac rexa- 

4 Mod. 379. tion of the party i and therefore if the &«- 
fenpant, agaixift whom chere hw b)^n a 
verdift in a former ejectmeiH> fcring a .new 
icjcftment againfti the fomier plaintiff,.£Dr die 
fame premiffes, the cowrt will noc ftay the 
proceedings in fuch new «ejpSfcment, till the. 
payment of .cofts in the former. Yet bo 

now' 



new ejeftment can be brought by the de- Salk* ±58. ^ 
fendant after a recovery againft him, till he ' ..* 
has quitted the ' pofleflion, or the tenants 
have attorned to the plaintiffl 

So wher^ the leflbr of the plaintiiFwas in Barnes 410- 
cuftody, under an attachment for the non- 
payment of cofts in a former ejeftmcnt, and 
he brought a new ejectment, upon the fame 
dcmife, the court rcfufed to fiay the pror 
cecdings therein, till the cofts of the former 
fliould be paid. 

X. ^be writ of error. 

If the defendant do not at the trial 
confefs leafe, entry and oufter, according 
to the rulci when he has accepted a de- 
claration, he cannot have a Writ df er- 
ror J becitfe the judgment in fuch cafes li 
againft the cafual ejeftor, and therefore the 
defendant not being a party to the record 
of that judgment, canilot haVe a writ of 
error thereon : and if the defendant bring 
a writ of error in the name of the cafual 
cjcftor, fuch ejeftor, being a friend to the 
plaintifiPs leflbr, may releafe the errors ; or, Barnes 4td 
upon a motion for a non fros\ the cjourt *^' *^^* 
will order it to be entered. But in- a writ 
of error from an inferior court, in the 
cafual ejeftor's name, the court will not en- 
ter a non frosy though his relqafe of errors 
L ^ - be 
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be fhewn; beqaufe they ought not to pro- 
ceed, in this compendious way, by confeffing 
T.Ra}rm,93, Icafc, &c. So if aij^infant bc tenant in p>of- 
740! ' ^°^' feffion, and the plaintiff olptains judgoient 
againlt the cafiial ejcftpr, for not confei^ng 
leafe, (^c. and the infant brings^ a writ of 
error in the cafual ejeftor's name, and ttc 
defendant in error fets up a releafe frop the 
cafual ejeftor ; upon making out t^is. tp be; 
the caJfe of an infant, the court, on motion, 
will not fufFer fuch a releafe to, beplea4?<i 
in bar of the writ of error; becaufe no 
laches are imputable to the infajit, for not 
confeffing leafe, &c. and therefore here they 
renew the old pxaftice, of fuffering the de- 
fendant below tp carry oi;i the fuit, in t^ic? 
cafual ej-cdtor's name, to,t^ie epd. 

By the 1$ Cs? 17 Car. 2. c. 9. it is enafl*- 
cd^ that " np executiQp, flvjii be ftayed by 
^'. writ of error, upon anyjydgtnent, after ver- 
*^ did in ejeifuine fr^m^iUD\e;{^ tl>e,plaiatiff:ia. 
** fuch writ cf error fhall become bound, in a 
*^. reafonable'fum,,to pay tKe plaintiff: in ejeft:- 
*^ men^ all fuch cofts, damages, and fums of 
*^ mon^y, as &all be awardjcd to fuch plain- 
*^ ti^^ upon the judgment being affirmed, on 
^^ a nonfuitor dilco)i;itinuance had/* 
Scft- 4* And by another claufe of the fame ftatute, 

" in cai^ of affirmaace, difcontinuance, or 
'^ nonfuit,^ the courts are to iflue a writ, to 
*^ inquire as well of the mefne profits, as of 
2 " the " 
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** the damages by any wafte committed, after 
'' the firft judgmeqt ; and are thereupon to 
** give judgment^ and award execution, for 
" the fame, and alfo for cpfts oif fuit." 

This aft does not extend to any writ of 
error, brought by any executor or admini- 
ftrator. And it hath been held that the plain- » ^ Mod. 13^. 
tiff in ejedtment may bring an aftion of tref- 
pafs for the mefne profits, pending a writ of 
error ; for it may be that the writ of error 
was only brought for delay ; but fuppofing 
it to be otherwife, and that the plaintiff 
fhould recover for the mefne profits, fuch 
recovery may be given in evidence to. the 
jury, on a writ of enquiry, to lefTen the 
damages. 

In like manner, it hath bcien holden that Ld» Raym* 
the plaintiff may enter, pending the writ ^°^* 
of error upon a judgment in ejeftment, if 
he can find the poflcflion vacant j fof the 
writ of error binds the court, not the right 
of the party : but he mufl take care that \ 

he do not enter with force. 

An adminiftratpr brought a writ of error, 1 Vcntri 166. 
^pon a judgment in ejedtment againft his ' ^^^'^ ^7- 
mteftate ; and though the judgment was 3 Lev. 375, 
affirmed, and the writ of error was brought ^^ ^^^ 
m delay of execution, yet, it was holden Annaly 367, 
that the adminiftrator Ihould not pay cofts : 
the reafon is, that he is not bound by the Glib. C. P. 
lodgment, but only the aflcts of the de- *74* 
L a' ceafcd. 
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ceafed. And befides, as the adnniniftra- 
tor afts in auter droits he is not prefumed 
to bring the writ of error merely for delay. 

XL Of the execution. 

When the judgnient in ejeftment was 
extended to a recovery of the term itfclf> 
(the judgment originally being only for da- 
mages) it of confequence gave birth to the 
habere facias pojfejjionemy in this aftion. In 
real aftions, where the freehold was reco- 
vered, the demandant had execution by the 
writ of habere facias feijinam ; — in ejectment 
therefore, it was but juft that a fimilar re- 
niedy Ihould be permitted to the plaintiff: 
who, as he now had judgment to recover 
the pofleffion of the land, . might put the 
fentence of the law in execution, by virtue • 
.* oixht habere facias /pojejftonem. 
Barnes 410 Where the landlord is admitted to defend 

edit- 182* inftcad of the tenant, and judgment is 
confequently entered againft . the cafual 
ejeftor, with a ftay of execution till further 
order, if the landlord be afterwards non- 
fuited for not confefling leafe, i^c. or if • 
a verdi(^ be given againfl: him upon the 
trial, the plaintiff muft move the court for 
leave to take out execution againfl: the 
2Buit*757. cafual ejeftor; and the day of Ihewing 
caufe againfl: the ' motion, is the proper 

. . time 



\ 
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time for the, landlord to make his (land 
againfl: the pi aintilTs taking out execution, 
and getting into poffeflion. 
In the writ of execution is to be con- 

fidered, 

Firft^ When the writ is to be fUed. 

Secondly^ How it is to be executed. 

nirdly. How the plaintiff is to be qui- 
eted, and what relief he has, when his 
poffeflion is diflurbed after execution ex- 
ecuted. 

At the common law, if the plaintiff, 2. Inf!. 469, 
after he had obtained judgment in any ^^Salk. 6ao 
PERSONAL a£tion, had lain quiet, and had 
taken out no procefs of execution within the 
year, he was put to a new original upon 
his judgment;— as in an adtlon of debt, 
writ of annuity, or. other perfonal ac- 
tion, wherein debt or damages were re- 
covered : but in real aftions, where 
land was recovered^ the demandant after 
the year might take out a /cire facias 
to revive his judgnient. The reafbn of the 
difference fecms to be, becaufe the judg- 
ment being particular, in the real ac-^ 
tion, quoad the lands, with a certain de- 
fcriptipn, the law required that the execution 
of fuch judgment fhould be entered on the 
roll, that it might be feen whether exe- 
cution was delivered of the fame thing of 
Ju 3 which 
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which judgment was given ; for which rca- 
fon, if there was no execution appearing on 
the roll, zjcire facias iflued, to (hew caufe 
why execution fhould not iflue. But where 
the aftion was personal, no Jcire facias 
was iffuablc by law on the judgment, be- 
caufe in fuch a£tion there was no judgment 
for any particular thing, with which the 
execution could be compared; and there- 
fore after a reafonable time, which was a 
year and a day, it was prefumed to be exc- 
. cuted : and for that reafon the law allowed 
the party nofcire facias^ to flicw caufe why 
there fhould not be execution ; but if the 
party had dipt his time, he was put to his 
aftion on the judgment, and the defendant 
iSras obliged to fhew, how that debt, of 
which the judgment was evidence, had been 
difchargcdi 

To remedy this, and to make the forms 
of proceeding more uniform in both aftions, 
the llatute of Weftminfter 2. c. 45. gave the 
fcire facias to theplaintifF, to revive the judg- 
ment, where he had omitted to fue exe- 
cution, within the year after judgment was 
obtained. The words of the aft are, " ^od 
" ea qua inveniuntur irrotulata coram eis qui 
" recordum hahent^ five fervttta aut . confue- 
^^ tudines recognitay aut alia quacunque ir^ 
** rotulatay fi recens fit cognitiOy viz. infra 
*^ annum, Jiatim babcat conquerens breve de 

** executione 
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*' executione illtus recognitionis *y ^ Ji f(n'te d 
" major e tempore tranfaSo faSafuerit ilia re- 
'^ cognitiOy pr^cipiatur vicecomiti quodjcirefd" * ^^^ 4^9- 
" ciaty &c/' It has been doubted, on thefc 
Words, whether zjcire facias lay 16 i^cvivc a 
judgment in ejedment for the land ; not only 
becaufe the term or pofTefflon was hot; 
at the making of this aft, recoverable in the 
aftlon, and therefore the aft could not be 
fiippofed to provide for it ; but alfo, be- 
caufe the words of the aft feem to confine 
the Jcire facias to thofe judgments, where 
only debt or damages were recovered. Upon i Sid. 351. 
thefe reafohs I take the refolution in Siderfin 
to be grounded; becaufe though tipon a 
judgment in ejeftment, there may go a 
Jcire facias after the year for the damages, 
yet fays the book, it is not abfolutely ne* 
cefTary that there fliould be 2l fcire facias as 
to the land. The praftice however feems ' ^^^- H^» 
to have prevailed othqrwife; and there ^ salk. 319- 
feems to be a reafon , for the praftice. ^' Raym. 
The words of the aft are, ^^ five fervitia five 
" confuetudinesy five alia qu^cunque irrotu-- 
" latay* — which fhould comprehend all 
judgments, and give^ the like remedy on 
them hyfcire facias^ as the demandant had 
on a judgment in a real aftion at common 
law; and therefore if the plaintiff in ejeft- 
ment, after the year, take out an execution 
without the fcire faciasy the court will 
L 4 award 
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award a writ of reftitution, quia erronkt 
manavit.. 

The reafon why the plaintiff is put to 
-his fcire facias after the year is, becaufe 
where he lies quiet fo long after judgment, 
it Ihall be prefumed that he hath releafed 
the execution 5 and therefore the defendant 
ihaH not be difturbed in his poffeflion, with- 
out being called upon, and having an op- 
portunity in court of pleading the releafe, 
or (hewing caufe, if he can, why the execu- 
tion fhould not go. 
i luft, 378, . But there is another reafon for this doc- 
trine, which is, that after the year and a, 
day, the plaintiff and defendant are both 
Gilbr Xiaw of out of court 5 for the warrant of attorney 
Ex, 92, 3. j^ ^jjjy g^^j^j^g placitum terminetur^ and 

t^e defendant's placitum is determined by the 
judgn^ent; but as to the plaintiff, he re- 
mains in court for a yjear and a day after- 
wards, either to receive and acknowledge 
fatisfaftion, or to take out procefs in order 
Leges Lorn- to obtain it. The year and a day was the 
bardi, lib. 2, ancient term for the tenant to demand the 
inveftiture, and to do fealty, in the lord's 
court i and, if it was not done within that 
time, the feud was loft : fo that this fecms 
to have been the general time, by which 
laches were computed, in the old law. 
Co. Lit. 254. Accordingly we find, that, at the com- 
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mon law, upon a fine, or final judgment 
in a writ of right, the party grieved could 
only claim within a year and a day; the 
fame time was allowed for continual claim, 
and for many other purpofes. In like 
manner, this was the time during which 
the a6ts of the court remained in force, and 
therefore, after this time, all proceedings 
were faid to be afleep, till a new day in 
court was given to the parties, by fcire 
facias. 

Though there is only a year and a day to 2 Inft. 471, 
execute the judgment, yet if execution be ^^^^^-J?*** 
taken out within, and continued beyond, 
the year, there is no occafion for a /cir^ 
facias ; for then, there can be no prefump- 
tion that the plaintiff has releafed the exe- 
cution ; becaufe there appears to be an exe- 
I cution duly taken out ; and it is the fault 
I of the IherifF, that it was not executed, 
j But if the plaintiff die within the year and 14 Hen. 7, 
! a day, his executors cannot take out execu- • 

tion without z/cire facias, becaufe they are ^ 
i not parties to the judgment. Though if an 
I execution be properly fued out in the life 
! time of the teftator, the IherifF may execute 
j it after his death ; becaufe it is an authority 
j from the court, and not from the party. 
I It hath alfo been held that the writ of pof- 4 Burr. 1970. 
I fefHon, in ejedtment, Ihall have relation 
1 ' to 
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to it's tefte; and therefore, though it be 
not aftually Ricd out till after the death of 
the leflbr of the plaintiff, yet if it be tefted 
before his death, it is regular. 
6 Mod. 288. If the plaintiff hath judgment with ftay 
of execution for a year, he may, after the 
year, take out his execution without Tijcire 
facias \ becaufe the delay is by confeht of 
parties, and in favour of the deferidajit: 
And the indulgence of the plaintiff (hall not 
turn to his prejudice, nor ought the de- 
fendant to be allowed to take any advantage 
cPf it, when it appears to be done for his 
advantage, and at his inftance. 
I Keb. 785. But it feems that this delajr of execution, 
6 Mod. 288. b^jng Qjjiy ^h^ compromife or agreement 
of the parties, is never entered on the roll ; 
and therefore after the year, the plaintiff 
ought to move the court for a Jdre facias^ 
leaft the execution fliould be defeated, 
quia erronici ethanavit. 

5 Co- 88. So if the defendant bring a writ of error, 

6 Mod. 288.' ^*^^ thereby hinder die plaintiff from taking 
^InA. 471. his execution within the year, and the 

plaintiff in error is nonfiiited, or the judg- 
ment affirmed, t;he defendant in error may 
proceed to execution after the year, with- . 
out 3, /are facias i becaufe the writ of error 
was a Juprjedeas to the execution, and 
the plaintiff muft acquicfce till he hears 

the 
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the judgment above. Bcfides, while the 
caufe is depending on the writ of error, 
it is ftill Jub judicey whether the plaintiff 
ftiall recover the Und or not y and the year 
for the execution ought to be accounted 
from the final judgment given. 

Indeed in oiie cafe it is laid down, that i Rol* Rep* 
if a writ pf error Jt(e brought after the year ^^^' 
is elapfed^ and thereupon the fbriwr judg- 
ment be affirmed, fuch affirmance will re- 
vive the former judgment, and enable the 
party to take out execution without a fcire 
facias. But from thait cafe it feems, that 
if the plaintiff in error be- nonfuited, or 
the writ of error be difcontinued, there can 
be. no execution of the former judgment 
without 2i/cire facias. So if the plaintiff be 
rcftrained by injunftion out of chancery, for 6 Mod. 288. 
a year, he can not take out execution after g^^. * J"' 
the year without z/cire facias 5 becaufe the 
courts of law do not take notice of ih- 
junftions, as they do of writs of error: 
befides, it might be no breach of the 
injunaion, to take out executibn within 
the yqar, and continue it down by vice-- 
comes non mijit brevcy which it feems can- 
not be done in the cafe of a writ of error; 
becaufe that removes the record out of 
the court where the judgment was: and 

there- 
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therefore there can be no proceedings be- 
low, till it be affirmed and returned to the 
inferior court. 

To a Jcire facias^ to have execution for 
land and damages, the defendant pleads an 
entry into the land after judgment, and 
before the Jcire facias iffued j this was held 
an ill plea, becaufe the defendant did not 
anfwer to the damages as well as to the 
land, which were both comprifed in the 
Jcire facias i and therefore, the plaintiff had 
judgment to take the writ of execution for 
both land and damages : becaufe if he does 
not defend the whole, there muft be an 
execution according to the judgment re- 
maining on record. And in this it differs 
from a debt in faisy where if a man plead 
to part only, the plaintiff muft take judg- 
ment as to the refidue, otherwife it will 
work a difcontinuance. 
Skin idu Tenant for years had judgment in ejeft- 

ment, and after the term had incurred, 
he brought a Jcire facias quare executionem 
habere non debet of the land, and his damages 
and cofts ; the defendant demurred \ and 
it was held by the court, that though the 
plaintiff might have had a Jcire facias for 
his damages and cofts, yet iKis Jcire facias 
being for the term Hkewife, which was 
incurred, was therefore ilh and a new 

Jcirei 
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Jcire facias ought to iflue. It was after- 
wards argued by Holty that the Jcire facias 
in this cafe, was good for the damages i 
but the court were of a different opinion, 
and accordingly a new Jcire facius was 
granted. 

Secondly y How the writ is to be executed. 

The words of the writ are, " quod habere 5 Co. 91. b; 
facias pjfeffionem^'' fo that there jnuft be a 
full and adlual pofTeflion given by the 
fceriff, and confequently all power neceflary 
for this end muft be given him; there- 
fore if the recovery be of a houfe, the fherifF 
mayjuftify breaking open the door, if he 
be denied entrance by the tenant ; becaufe * 
the writ cannot be otherwife executed. 

If the plaintiff recover feveral meffuages, i RoL Abr. 
in the poflfefrion of different perfons, the 
(heriff muft go to each houfe, and deliver 
the pofTefTion thereof; which is done by 
turning the tenants out of each of the 
houfes. For the delivery of the pofTciTion of 
one meffuage in the name of all, is not 
a g(^d execution of the writ, becaufe the 
poffefTion of one tenant is not the pofTef- 
fion of the other, each having a feveral pof- 
felTion. 

But it feems by Rolle^ that if all the i Rol. Abr, 
meffuages had been in the poffefTion of one ^^^- 
tenant, it had been fufHcient to give pof- ^^i. 

fefTion 
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fcffion of one in the name of all ; but, with- 
out doubt, the furcft and beft way is for 
the fhcrifF to remove all the tenants entirely 
out of each houfe, and when the pofIefl3on 
is quitted, to deliver it to the plaintiff. For 

1 Leon 145. if the (heriff thruft out all the perfons he can 
find in the houfe, and give the plaintiff^ as 
he thinks, quiet pofleffion, and after the 
(heriff is gone there appear to be fome perfba 
lurking in the houfe, this is no good exe- 
cution ; and therefore the plaintiff may have 
anew habere facias ^ becaufe.he never had 
execution. 

Where the recovery is of land, and there 
is more demanded than recovered, as Jup- 
pofe the demand to be for five hundred acres, 
and a verdift and judgment only for an 
hundred acres,— it (cems doubtful how the 

I Rol. Abr. fheriff is to giv^ execution. Rolle fays it is 
fufficient to give the plaintiff poffeflion of 
two or three' acres, in the name of the 
wh6k. This indeed feems tp be the fafefir 
way for the fheriff^ becaufe he executes ^le 
writ at his peril ; and therefore if he give 
pollelESbn of any land not recovered, and nor 
in the habere facias poffeffioneniy he is a tref- 
paffer, and may be puniflied in an adtion of 
trefpafs. — But becaufe the habere facias is to 
give the plaintiff the benefit of his judgment, 
and that cannot be done without' an aftual 

pof- 
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poffcflion be given of the whole quantity, 
\l hath been held, that the fhcriff doth Palm. 289, 
QQt difcharge his duty by giving one 
ftcre in the name of all, but he ought in 
fQch cafe to fet forth all the acres in par- 
ticular: foir to have it otherwife, would 
be to leave the execution uncertain, and con- 
fcquently not togive the plaintiff the full be- 
aefit and advantage of his judgment. At this ' ^urr. 629; 
iay^ however, the praitice is, for the plain- • ""^' ^ ^'* 
iff. to give the fheriff fecurity to indemnify 
Wm from the defendant, and then for the (he- 
riff to give execution of what- the plaintiff 
icmands : but if the plaintiff take more than 
be has recovered, and (hcAvn title to, the 
»urt will, fet it right, in a fummary way. 

If the execution goes to the Iheriff, for i Rol, Rep* 
^enty acres, it feems the fheriff muft give ^^^ ^|^^ 
^ejDty acres, according to the common 886. 
'ftimatton of the^county where the lands lye. 

Thirdly^ How. the plainiff is to be quieted, 
i?d what relief he has, when his poffeSion 
sdifturbed after execution executed. 

And here it is farther obfervable, that the 2 Kcb. 245. 
^rit of execution is only returnable at the , ^^j ^^' 
le6boa of the plaintiff; and the court, at the 353- 
ttftancc of the defendant, will not direft f BrwS* 
tc writ to be returned. This feems to be 253. 
'ft to the choice of the plaintiff, that he 
^y do what is moft for his advantage, in 

order 
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order to have the full benefit of his judg- 
ment; and the beft way to efifeft that is, 
to fufFer him to renew the execution at his 
pleafure until a full execution be had. But 
the plaintiff cannot renew execution, after 
one habere facias is returned and filed, be- 
caufe it then appears on record, that the 
plaintiff hath had the benefit of his fuit, 
and then the new execution is but a£lum 
agere, and confequently fuperfluous ; and 
there^re the court will not oblige the 
fheriff to make any return, unlefs at the de- 
fire of the plaintiff. / 
2BrownI. If the writ be returned by the fherifiv 
*'^* thQUgh not filed, it feems no new habere 
facias can iffue ; becaufe when the return 
is made, it becomes a record, which the 
court then becomes entitled to. 
Palm. 280. ^"^ where the writ is neither returned nor 
filed, there is then no aft of record by which 
it can appear to the court that the plain- 
tiff hath had any benefit of his judgment \ 
and therefore upon a fuggeftion that vice^ 
comes non miftt brevcy the plaintiff is entitled 
to a new writ, becaufe the omiffion of thcr 
officer ihall not turn to the plaintifi^s de- 
lay or prejudice.— But the new writ cannot 
iffue until the return of the firft writ be out, 
becaufe until the return be paft, non conjiat 
to the court, but the Iheriff may do his 

duty. 
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duty, arid the plaintiff thereby have the fult 
benefit of his judgment^ and then there 
can be no oceafion for ^ new habere facias. 

If the officer be diflurbed in the execu- 6 Mod. if* 
tion of the writi on an affidavit the courc . 
will grant an attachment againft the party^ 
whether he be the defendant or a -ftranger j 
\bccaufe the writ is the procefs of the court, 
^d any diflurbance given to the execution 
of itj is a contempt to the authority of the 
court from whence it iiTues j and as fuch, 
will be punifhed by the. court. The pro- 
cefs is not underftood to be executed, nor 
the execution compleat> until theflieriffand 
his officers be gone, and the plaintiff lef( 
in quiet pofTefTioni 

But after pofTeffion given, either* on tli6 i Keb, 77^^ 
habere facias y or by the agreement of the par- 7^5 • 
ties, the law feems to make a difference^ 
where the plaintiff is turned out of pofTef- 
fion by the defendant, arid where by a 
ftranger. When it is done by the defend- 
2lnt himfelf, the plaintiff may have either a 
new habere facias:^ or an attachment i be- 
caufe the defendant^ himfelf fhall never by 
HIS OWN ACT keep tte pofleffion, which the 
plaintiff hath recovered from him "by due 
COURSE OF LAW. But whcrc a ftranger tiirns 
the plantiff out of pofTeffion, after execution 
fylly executed, the plaintiff is put to his 
M ftew 
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ntw a6lk>n, or to an indidmcnt^ for the forc^ 
blc entry, where the force will be punilhcd; 
the reafon is, that the titl^^ was never tried 
between the plaintiff and the ftranger, who 
may claim the land by a title paramount the 
plaintiff; or he may come in under him ; 
and then the recovery and execution, in 
the former aftion, ought not to hinder the 
ftranger from keeping that pofTeffion, which 
he may have a right to. If the law were 
ctherwife, the plaintiff might, by virtue of 
k new habere facias, turn out even his own 
tenants, who come in after the execution 
executed j whereas the pofleffion was given 
him only againft the defcndantin the a£Hon^ 
and not againft others^ who were not par- 
ties to the fuit* 

ilttltt, 318. Thus, in the cafe o£ Fortune and Johnfon^ 

the court was moved for an attachment 
againft Jobn/ofty for ejecting one who had 
been put in poffefHon by an habere facias i. 
but becaufe it appeared that Johnjon claimed 
tinder a prior judgment, the court would not 
make any rule in it, becaufe it was title 
againft title j and therefore left them to take 
their courfe at law. 

6:ile5, 408. The plaintiff had judgment in eje<5t-. 
mcnt, and by agreement afterwards, the 
defendant was to hold the land for the 
refidue of his term, and held it accord-, 

ingly 



EJECTMENT. 163 

iftgly for ibme time, and then the plaintiff 
took out zn habere facias f and ettcuted iti 
the defendant moved the dourt, for rcftitu- 
tion on the agreement, but the court would 
flot grant it> but left the defendant to his 
aftion on the cafe on the agreement, for " 
the judgment was entered abfolutely« But i Sid. 379* 
if the judgment be entered with a eejfet 
mcutio for fuch a time, there if the plain- 
tiff take out execution within the time, 
the defendant (hall have reftitution i becaufc 
the judgment was entered with this, li- 
mitation, that the plaintiff (hould not have 
die fruit of it until fuch a time. But how 
does this appear to the court ? fince it 
feems that the cejet execuU^ is not entered 
on the roll. The difference feems to be 
between a judgment by confeflion, and a 
judgment on a verdift. Where the former 
is given with a cejfet execution if the execu- 
tion be afterwards taken out, contrary to 
the agreement, the court will fet it afide^ 
and punifti the attorney 5 but where judg- 
ment is given on a.verdifl:, there the 
verdift is the ground of the judgnWnt, 
and the court will not take any notice of 
the fubfequent agreement of the parties, 
but leave them to their remedy. Yet ac-^ 
cording to the prefent pradtice, if the truth, 
^rc manifcfted to the court by affidavit, 
Ma the 
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the party might obtain relief from its fiin»- 
maryjurifdiftion. 

XII. Of the ailhn for the mefne Profits. . 

It has already been obferved, that aa 
cjedbmcnt is not a proper aftion for the 
jnefne profits. The reafon is obvious. An 
cjeftment, at this day, is a feigned a£tion 
.brought againil a nominal defendant, and 
•generally on zfuppo/edoM^tri but an adtioa 
fo^ the mefne profits is wholly dependant 
on faSSj being brought againft the real 
tenant) for profits which he has usually 
received. In the one cafe therefore the 
damages are merely nominal : in the other, 
they are fuch as the plaintiff has fuftained 
,by a real injury, ' 
is Burr. 668. ^j^ a<5tion for the. mefne profits is con- 
Jfequential to the recovery in ejeftment; 
and it is an aftion of trefpafs vi et armis, 
brought by the leflbr of the plaintiff, in his 
jown name, or in the name of the nominal 
Jeflee, (for i| niay be brought in either 
fhape,) againft the tenant in ppffeflion, to 
recover the value of profits, unjuftly re- 
(C^ived by the latter, in confcquence of the 
gutter complained of in ejedtment. It i$ 
ijfually brought by the leffor of the plaintiff 
.. . : , . it 
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in his own name; and in that cafe, on ^'^^p^^^?,^ 
, . • . , . /• 1/- 1 Atkms till, 

proving a good title in himfelr, and an ^ g, %. 

aftual oufter and perception of profits by the 
defendant, antecedent to the demife and 
oufter in ejcftment, he will recover da- 
mages for thofe profits: but they are fel- 
dom an objedt of litigation, as the demife 
and. oufter in ejeftment are generally laid 
foon after the time^ when the leflbr's title 
accrued. 

If the a6Hon be brought in the name of 
the nominal leflee, the court, upon applica- 
tion, will ftay the fuit till fecurity be given 
foranfwering the cofts; but they will not Skin247« 
T)ermit fuch nominal plaintiff to releafe the ^^^^- ^^°- 
aftion, and therefore his releafe hath been 
fct afide, as a contempt of the court. 

It was formerly doubted, whether an ac- 2 Burr. 665* 
tion for the mefne profits could be brought, 
in the name of the leflee .or nominal plaintiff 
in ejeftment, after a judgment "by default 
againft the cafual ejeftor; but it' is how 
fetded that there is no dittinftion between 
a judgment in ejeftment upon a verdift, 
and a judgment by default. In the firfl cafe, -^" 

the right of th€ plaintiff is tried and deter- 
mined againft the defendant i in the lat- 
ter, it is confeffed. 

After judgment by default, the cofts in 

«jeannent are recoverable, and are therefore 

M 3 ufually 
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ufually declared for, as confequential dafr- 
mages, in the aftion for mefne profits. 
LU. pr, rcg. As to the proof required in this action, 
499- it was formerly holden, that if the a^ion 

and fee^ w^^^ brought by the leflbr of the plaintiff 

:r Burr. 666. in any cafe, or by the leffec or nominal 
plaintiff after a judgment by default againft 
the cafual ejeftor, the defendant in fuch 
adion might controvert the plaintiflTs title, 
or right to the pofFefTion, during the time 
when the mefne profits arofe : for though 
it was admitted, that where the tenant had 
appeared, and confefTed leafe entry and 
oufter, he was cftopped by that confeflion 
from afterwards difputing the plaintiff's 
title, in an adtion for the mefne profits, 
brought by the leffee or nominal plaintiff^ 
yet it was holden, that the benefit of fuch 
efloppel could not be extended to the leilbr 
of the plaintiff, in as much as he was no 
party to the record in ejeftment : and upon 
a fimilar principle it was holden, in the other 
cafe, that the tenant, who had never ap- 
peared, could not be eftopped by the 
a Burr. 668. judgment againft the cafual ejefton But 
it is now fettled, upon principles, that after a 
recovery in ejeftment, the tenant is eftopped 
from controverting the plaintiff's title, in a 
fubfequent adion for the mefne profits; 
provided the plaintiff only proceeds for 

mefne 
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mcfne profits from the time of the ouftcr 
complained of in cjeftmcnt : but if he 
proceed for antecedent profits, he mufi: 
prove his titk to the premiffes from whence 
they arofe, to fhew his right to receive them. 
Hence it fliould feem, that in order to prove 
the plaintiflr's title in an action for the mefne 
profits, it is only ncceflary to prodace th^ 
judgment in cjeftment ; and fo is the prac- 
tice, where the judgment is after vcjrdidt : 
but after a judgment by default, the praftice ^'^^^ ^ !**• 
is different ; for then it is ufual not only to 
produce the judgment, but alfo to prove a 
writ of poflfcffion executed. This latter propf 
does not feem to be neceflary ; for if the 
tenant be concluded, by the judgment in 
qeftment, from controverting the plaintiffs 
tide, he is confequently concluded from 
controverting his pofleflionu becaufe hfs 
poffeflion is a part of Jhis title. 

As to the value of the mefne profits, 
the judgment in ejedtment proves nothing j 
and therefore it muft neceffarily be proved : 
but in eftimating that value, the jury arc 3 WilCuu 
not confined to the mere rent of the prc- 
niifes i for they may give whoever damages 
diey think proper : though the defendant 
J^ay plead the ftatute of limitations, and by 
that means protect himfelf from all but the 
I laft fix- years. 

W4 Of 
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Of the writ of quare ejecit infra terminum^ 

F.N,B. 197. The writ of quare ejecit infra terminum 
iieth, where a man leafeth lands to another 
• for years, and after he entereth and maketh 
a feofFnient in fee, or* for life, of the 
fam^ lands to a ftranger j in which cafe the 
leffec may have this writ againft the feoffee, 
or leflee for life. 

F^.N.B. 197. And he Ihall recover his term again, and 
damages alfo, if the term be not ended; 
jf it be ended then, all his damages* Yet 
if the term expire pending the writ, the 
y^rit will not abate, 

F.N.B. 198. The procefs on the writ is fummons, at- 
tachment, and diftrefs infinite y and not pro-r 
cefs of outlawry, becaufe the writ is not i)\ 
IS armis. 

F.N.B. 198. This writ was devifed, as it is faid, by 
^" ^^ a wife man called William Moreton^* who 

adopted it for the following reafon. — If 
a man had leafed land for years, and after 
had oufted his leflee, and made a f^ofFment 
of the land, to a ftranger in fee ; the leflee 
could not have a writ 6( ejeSti^ne firmta againfl 
fhe feoffee, becaufe he did not put hini 
ef pofTefTion; his only remedy being by 
entering again upon the land^ * and then if 

^"' the 
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tkt feoffee put him out, the leflee might 
have a writ of ejeSlione frntieey vi (^ armi^, 
againft him, for the wrong done him. But 
before entry- he had no remedy againft the 
feoffee ; fpr he could not have an ejeftment, 
Tio force being ufed ; and . there eoul<J 
be no force where there was no entry ; 
therefore, the leffec was without remedy* 
any ptherwife than by entering on the land} 
which h(e had authority to do by his leafe. 
But fornetimes men of opulence or power, 
*Y FORCE, kept out their leffees, with whom 
they had contrafted, and who . dared not 
enter; and then the tenant was with- 
out remedy, until this writ was devifed : . 
And it was devifed by the equity of the 
ftatute of fVeftminfter 2. c, 24. which enafts, 
that ^' as often as it (hall happen in the 
*^ chancery, that in one cafe a writ is . 
'* found, and in like cafe, falling upder 
*^ the fame law, and wantinjg the fame 
** remedy, none is found, the clerks of the 
^^ chancery Ihall agree in making a writ." 

Yet if the leffor put put the leffee, p.N.B.ig*, 
^nd prefently make a feoffment in fee, fo B. 
as the feoffee be party or priyy to the 
pufter of the leffee, the leffee Ihall have a 
ym of ejcftmcnt vi Ctf armis againft the - 

fepffce I 
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fcoffcc ; becaufc he is party to the oufter, 
and to the wrong done him : 

The writ. 

F-N.B.I981 Rex vic\ tic. falutem : Si A. feeerity Sec. 

^- tunc fum' &c. B. quod Jit ^ &c. Oftenfurus 

quare deforc* frafaf A. unum mejfuag* cum 
fertin. in N. quod C. ei dimijit, ad terminum 
qui hondum pr^eteriiti infra quern terminum^ 
idem C. frafaf B. mejuag* illud vendidit ; 
cccajione cujus venditionis idem B. frafaf A. 
de Mejfuag* frsdill* ejecit, ut dicitun €^ 
babeaSy &c. 

It licth where the fon and heir of the 
Q^ ' Icflbr maketh a feoffment, £5?^. and the 

feoffee ouftcth the leffee. 

8 D '^'^ ^^ ^^^ ^^^^^ ^^^ ^^^^ ^^* ^^^"^* ^^ 

afterwards the leffor make a feoffment in fee 

of the land to a ftranger, the fecond leffee 

may have this writ: aini the writ ihall 

be. 

^are deforc* frafaf B. unum mejfuag\ 
&c. quod R. (cui L. illud dimijit ad ter^ 
minum qui nondumfr^eteriity) eidem B. dimijit 
ad eundem terminumy &c. 

F.N.B. 198. So if four Icr: a houfe to A. for 
^- years, who granteth over his cftate to 5. 

and 
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and afterwards two of the Icffors die, and 
the furvivors make a feoffment to C. in 
fee i B. may have a quare ejecit infra ter-- 
minum againft the feoffee; but the writ 
muft recite the fpecial matter^ 

And if a man Icafe land for years, and the id. 19s, Bf* 
leffor fuffcr a recovery to be had againit 
him upon a feigned title, and the recoverer 
cntereth, yet it feemcth that the leflee Ihall 
have this writ : and in fuch cafe, the words 
of the writ are, ^^occafione cujus venditianis^^* 
and yet the fame is not properly a falc. 
Thofc words are only words of form. 

Before the ftatute of 21 H. 8. c. 15. it 
fecms that the tenant for years could not 
have falfified the recovery againft his leflbr : 
the reafoh is that, at the common law, terms 
for years were only fmall interefts, being 
generally from year to year; and termors 
were looked on, merely as bailiffs to the free- 
holders. Thefe terms were only on contraft, 
and if the termors were ejedted, they only 
had remedy, on their covenants, againft 
their Icffors. The ftatute oilVeftm. a. which 
permitted the quare ejtcit infra terminumy 
was the firft ftatute which gave them re- 
medy, againft their leffors, by ^ judgment 
to recover the term > for the ejcdment was 

only 
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only in the nature of an a6tion of trefpals, 
whkh gave them remedy in damages only, 
until 1 1 Hen. 7. when the habere facias began 
Co, Lit, 46, ^o ^^> allowed. But though the writ of quart 
». ejecit infra terminumy v/^s eftablifhed as a 

^r? but^fec '"cmedy, in the cafes before mentioned, not 
^lowd. ?3/ only againft the leffors, but againft any per- 
fon colluding with them, yet the leffees had 
no remedy againft recover^rs at the com- 
mon law, becaufe they were not parties to the 
writ: (for no one was made party to the 
writ but who had a tenement intereft ;) 
and hot being parties, they could not 
be received to plead. To help this, the 
ftatute of Glocejier, {c. 11.) provides, that 
** die termor fhall make himfelf party to 
** the writ, on the default of the tenant^ 
*' and (hall be received to defend the title of 
" the leflbr, if he corne in before judg- 
*' ment'% This was not by any mean, A 
compleat remedy, for ftill if the leflbr fuA 
fefed a recovery by a feigned title, there was 
a record againft the termor, which he could 
not traverfe; therefore his title ivas de- 
ftroyed, and he had remedy only in damages, 
on his covenants. To remedy fo great an 
inconvenience, the ftatute of 21 i/.8. e. 15, 
was mades and from thenceforth, if in 
this aftion the leflbr had fet up a feign- 
/ed title by recovery againft the lefleei 

THAT 
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THAT did not deftroy hi$ aftion, and turn 

him round to a writ of covenant ; but he 

might reply to fuch recovery, if it were 

.pleaded in barj^^ and fhew that it was efFefted 

by coUufion -, and if it was given in evidence, 

he might Ihew it was by coUufion : thus 

lie could recover the' term i'tfeif> notwith- * • 

•ftanding a eoUufive recovery. 

. And if a man leafe lands for a term of F. N. B.19S. 
years, and afterwards die without heir, and ^' 
the lord l^y efcheat enters and puts out the 
termor, it is a doubt whether he fhall have 
a quare ejecit infra terminumy againft the lord 
by efcheat ; yet it feemeth reafonable that he 
ihould. The reafon is, that the lord, by grantr 
ing the eftate to the tenant in fee-fimplej 
granted him full power to alien or charge the 
eftate 5 and where fuch eftate efcheats to the 
Jcxrd charged with a leafe, it is only an efcheat 
of the reverfion upon that leafe : for the 
power of alienation, which was given by 
infeudation, expends to all afts executed 
• upon the eftate j becaufe fuch adts are in 
tanto an alienation. It does not however. .^ 
extend to fup h as are not aftually executed ;. 
for there the. lord comes in by title para- 
mount : and the eftate can never be charged 
m the hands of the lord, by any aft of the 
feudatory^ unlefs it take place in the time 
of 
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ft>r they otighc not ta ouft the leffecs vAut 
hold of them, having only the reverfion in 
. themfclvefs. And as tenant for life nnight 
have a writ of entry aigainft his leflbr, or 
tlie reveffioner, if he difleifed hirh j fo thii 
writ was fofmed, in fimilitude, that the 
tenant for years rtiight have remedy, if the 
leflbr ejefted fiim. It ^as the rather formed 
in this cafe, becatife if no fpecial writ hacf 
been formed, the tenant iXrotild Have hid 
^ no Ipecific remedy to recover the land itfelf* 

The aition of covenant indeed, would have 
run with the land, if the leffor had covenanted 
for himfelO his heirs and alfigns ; and there-, 
fore the remainder ought to go to the 
feoffee ; becaufe after the leafe made, the 
conveyance 6f the leffor amounted in truth 
to no more than a grant of the reverfion, 
of confequehce the feoffee coming into 
the fame reverfion, ought to be liable to the 
fame adion. The fame law muft govern 
touching the lord by efcheat j he coming 
in by efdheat to the reverfion, and not to 
the poffeffion itfelf. 

All thefe nice diftinftions, as to this anci- 
ent writ, are now of little confequence, in- 
afmuch as fince the introduftion of fiftitious 
oufters, by which the title may be tried 
againft any kind of tenant, by whatever means 
he acquired the poffeffion, the writ of qui^n 
ejecit infra terminum is fiallen into difufe. 

AU.PEN- 
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No. i. 

THE 

STATUTES 

feELATIVETO 

EJECTMENTS. 

BY Qi2LXxitt iijac.i. t. i6» entitled"^;! 
^^ a£i for limitation of anions y and for 
^^ avoiding fuits in /^w>" it is enafted that 
*' no pcrfon or |)erfons that now hath any 
*' right or title of entry into any manors^ 
" lands> tenements-, or hereditaments, now 
"-held from him or them, fhall thereinto 
" enter, but within twenty years next after 
" the end of this prefent feffion of pariia- 
" ment, or within twenty, years next after 
" any other title of entry accrued : and that 
" no perfon or perfons fhall at any time here^ 
" after make any entry, but within twenty 
" years next after his or their right or title 
" which Ihall hereafter firft defcend or ac-* 
" crue to the fame ; and in default there** 
*^ of, fuch perfons fo not entering^ and theif 
*' heirs, Ihall be utterly excluded and dif- 
" abled from fuch entry after to be made." 

'' Provided neverthelefs, that if any pef- 

** fon Of perfons, that is or fhall be entitled 

N " to 
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" to fuch writ or writs, or that hath or Ihall 
" have fuch right or title of entry, be or 
*^ (hall be, at the time of the faid right or 
*' title firfl: defcended, accrued, come, or 
*' fallen, within the age of one and twenty 
** years, feme covert, non compos mentisy im- 
*' prifoned, or beyond the feas, that then 
'* fuch perfon and perlbns, his and their 
** heir and heirs, fliall or may, notwithftand- 
'' ing the faid twenty years be expired, 
** bring his aftion, or make his entry, as 
** he might have done before this aft 5 fb 
" as fuch perfon and perfons, or his or 
** their heir and heirs, fliall within ten 
*' years next after his and their full age, 
•' difcoverture, aiming of found mind; en* 
" largement out of prifon, or coming into 
*'this realm, or death, take benefit of and 
*^ fue forth the fame." 

By ftatute 16^ 17 Car. 2. c. 8. entitled 
" an a£i to prevent arrefiing judgments and 
^^ fuper/eding executions y * vtcixitig that "great 
" delay, trouble and yexation hath been 
*' and ftill is occafioned to the people of 
" this realm, as well by arrefiing and re- 
*^ verfmg of judgments, as by ftaying cxe- 
'^ cutions by writs of error and fuperfedeas :'* 
it is cnafted that " in writs of error to be 
** brought upon any judgment after verdi6B 
** in any aftion of eJeSlione firmly no exe- 

" cution 
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^^ cution (hall be thereupon or thereby ftayedj 
*' unlefs the plaintiff or plaintiffs iii fuch writ 
*' of error (hall be bound unto the plairitifFin 
"fuch aftion of ejeSlione firmly in fuch rea- 
*' fonable fum, as the court, to which fuch 
" writ of error (hall be direfted, (hall think 
"fit; with conditioni that if the judg- 
*' ment (hall be affirnned, oir that the writ 
" of error be difcontinUed, or that the laid 
" plaintiff or plaintiffs be nonfuit in fuch 
" writ of error> that then tTie faid plaintiff* 
*' or plaintiffs (hall pay fuch cofts, dartiagesi 
*' and fum and fums of" moneyi as (hall be 
" awarded upon ot* after fuch judgment af- 
" firmed^ difcontinuance or ndnfuit had." — 

" And to the end that the fame may be 
" afcertainedj it is further enaftedj Tha€ 
" the court wherein fuch execution ought 
" to be granted upon fuch affirmation, dif- 
" continuance, or honfuit^ (hall iflTiie a writ 
*^ to enquire as well of the mefne profits 
" as of the damages by any wafte com- . 
" mitted after the firft judgment in ejeSltone 
^^firma^y and upon the return thereof^ 
"judgment (hall be given, and execution 
" awarded for fuch mefne profits and ^a^* 
" rtmges, and alfo for coils of fuit." 

This aft is made perpetual by 22 and 23 
Cir, 2. c. 4. 
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By flat. 4 Geo. 2. c. 28. entitled, i^yfe aSl 
'^ for the more effeSiual preventing frauds cdm-- 
*' mitted by tenant s^ and for the more eafy reco*- 
*' very of rents J and renewal of leqfes" rtching. 
That ".great inconveniences do frequently 
*^ happen to leflbrs and landlords, in cafes 
" of r^-entry for non-payment of rent, 
" by reafon of the many niceties that attend 
♦ " the re-entries at common law j" and that, 
" when a legal re-entry U made, the land- 
" lord or leflbr muft be at the expence, 
" charge, and delay, of recovering in ejed- 
*' ment, before he can obtain the • adtual 
*^ poffeflion of the demifed premifesj" and 
that *' it often happens that after fuch a 
" re-entry made, the leflee, or his affignee, 
" upon one or more bills filed in a court of 
" equity, not only holds out the leflbr or 
" landlord by an injunftion, from recover- 
" ing the pofleflion, but likewife, pending 
" the faid fuit, do run much more in arrear, 
" without giving any fecurity for the rents 
" due, when the faid re-entry was made, 
" or which fhall or do afterwards incur ;" 
it is enafted. That " in all cafes between 
" landlord and tenant, as often as it fhall 
" happen that one half year's rent fhall 
'* be in ari^ear, and the landlord or lefTor, to 
" to whom the fame is due, hath right by 
*Maw to re-enter for the non-payment 

thereof^ 
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^^ thereof, fuch landlord or leflbr fhall and . 
''may, without any /oroial demand or re- 
*' entry, ferve a declaration in ejedtment 
" for the recovery of the demifed premifes, 
*' or in cafe the. fame cannot be legally 
" ferved, or no tenant be in a6tual pofleffion 
*' of the premifes, then to affix the fame 
^' upon the door of any demifed mef- 
/^fuage; or in cafe fuch ejedtment fhall 
*^ not be for the recovery of any mefliiage, 
*^ then upon fome notorious place of the 
** lands, tenements, or hereditaments, com- 
'*^ prifed in fuch declaration in ejeftment; 
*' and fuch affixing fhall be deemed legal 
*' fervice thereof: which fervice or affixing 
*^ fuch declaration in ejeftment, fliall fland 
** in the place and flead of a demanfi and 
*' re-entry 5 and in cafe of judgment againft 
** the cafual ejeftor, or nonfuit for not 
*' confeffing leafe entry and oufler, it fhall 
'* be made to appear to the court where 
*' the faid fuit is depending, by affidavit, 
. *' or be proved upoii the trial, in cafe 
** the defendant appears, that half a year's 
*' rent was due ' before the faid declaration 
** was ferved, and that no fufficient diflrefs 
** was to be found on the demifed premifes, 
** countervailing the arrears then due, and 
*^ that the lefTor in ejeftment had power to 
^' re-enter -, then, and in every fuch tiafc, 
N 3 " the 
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*' the leflbr in cjeftment fhall recover judg-- 
^^ ment and execution, in the fame ttlartttdr 
" as if the rent in^arrear had bten legally 
" demanded, and a re-entry nmade ; and in 
" cafe the leflee, or other perfon claiming 
"under the faid leafes, (hall permit judg- 
" ment to be recovered on fuch ejeftment, 
" and execution to be executed thereon, 
" without paying the rent and arrears, togc- 
" ther with full cofts, and without filing any 
" bill for relief m equity, within fix ca- 
" lendar months after fuch execution exe- 
'' cuted J then and in fuch cafe, the leffee, and 
" all other perfdns claiming under the leafe, 
*' fhall be barred fronfi all relief in law or 
" equity, other than by writ 6( error, for 
" rcverfal of fuch judgment, id ^afc the 
*' fame ftiall be Erroneous 5 artd the faid 
" landlord 6r lefTdr fhall ffofti thenceforth 
*' hold the demifed ^renftifes difchdi'ged 
** from fuch lede 5 a:ftd if on fuch ejcdtttierit 
^^verdift (hall pafs for th(f defendant, or 
" the plaifttifF fhali be non-fiiited theireiri, 
^' except for the defendant*s not confeffing 
^^ leafc entry ancj oufter, thert in e^ery 
^' fuch cafe, fuch deffe'ndafit fhall rec6vcr 
f ^ full cofts, Provided alw^^s, that nothing 
^'herein cqntained fhall cfXteiid to bar the 
^' right of any mortgagee 6f fuch leaft, 
f* pr any part thereof, i^ho fhall not be it\ 
4 ^' |>Qf« 
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^'^ poffeffion, fo as fuch mortgagee Ihall f 

*^ and do, within fix calendar months after 

" fuch judgment obtained, and execution 

" executed, pay all rent in arrear, and all 

*^ xrofts and damages fuftained by fuch leffor, 

" perfon or perfons entitled to the remainder 

'^ or reverfion as afbrefaid, and perform all 

*''the covenants and agreements, which on 

" the part and behalf of the firfl: leflcc 

" ought to be performed/* 

" And in cafe the leflee, or other per- 
^' fon, claiming any right, title, or intereft, 
" in law or equity, of, in, or to the leafe, 
" (hall, within the time aforefaid, file one ^y 

" or more bill or bills, for relief in any 
"court of Equity, fuch perfon, (hall not 
" have any injundion, ag^ft the pro- 
" ceedings at law on fuch ejeftment, unle^s 
" he do or ihall, within forty days next 
" after a* full and perfect anfwer by the 
" leflbr of the plaintiff in fuch ejeftment, 
" bring into court, and lodge with the 
" proper officer, fuch fum of money as the 
" lefTor of the plaintiff in the faid ejeftment 
" fhallj in his anfwer, fwear to be due and 
" in arrear, over and above all jufl allow- 
" ances, and alfo the cofls taxed in the faid 
" fuit J there to remain till the hearing of 
" the caufe, or to be paid out to the lelTor 
" or landlord on good fecurity, fubjeft to 
N4 ^ *'the 
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*' the decree of the court; and in cafe fudi 
^* bill or bilU fhall be filed within the 
" time aforefaid, and after execution is exe- 
*' cuted, the leflbr of the plaintiff ftiall be 
*^ accountable only for fo much and no 
" more as he ' (hall really, without fraud, 
*' deceit, or wilful negledb, make of the 
*^ dcmifed premifes from the time of his 
*' entering into the aftual poffcffion thereof j 
*' and if what fliall be fo made by the' 
" lejQbr of the plaintiff, happen to be Icfs 
" than the rent referved on the ieafe, then 
*' the leffee, before he Ihall be reftored to 
" pofleffion, fliall pay fuch leflbr or land- 
*^ lord what the nwney, fo by them madei 
" fell Ihort of the referved reo^.** 

" And that if the tenant, or his affignee, 
** fliall, at any time before the trial in fach 
*' ejeftm^nt, pay or tender tp the kflbr or 
*^ kncjlordj, his executors or admipiflrators, 
" or hisji her, or their attorney in that 
*^ caufe, or pay into the qoyrt where the 
*' fame caufe is depending, all the rent and 
*^ arrear3, together with the eqfts, then 
^* and in fuch cafe, eiU further proceedings 
^' on the ejeftm^nt fliall ceafe ; and if fuch 
^^ leffecjj his, her, or their executors, ad- 
^^ miqiftrators, or affigns^^ fliall^ Upon fuch 
^' bill filed as aforefaid, be relieved in 
^' equity, he^ ftie^j and they, fliall have, 

^^hold, 



■M 
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^*hold, and enjoy> tht demifed lands, ac-' 
^ cording to the leafe thereof made, with- 
^^ any new leafe to be thereof made to himi 
" her. Or them," . . ' 

Byftatute ii Gee. 2. f, 19- intitled,^*' ^ 
^^ aS for the more effeSuai Jecuring the pay-^ 
*^ ment of rents y and p^evjsxttmg: frauds by 
♦^ /<?»i2;//j,"— recitingi that ^^ great inconve- 
*^ niences have frequcatly happened to land- 
f lords by theif tenants fccreting declara- 
*^ tions in ejeftnpent which have bceii 
t^ delivered to them, or by'rcfufing to ap- 
" pear^o fuch ejeftments, or to fuffer their 
*^ kncW^rds to take upon them the defence 
** thereof s'* it is. e^afted, ; that '* every 
" tenant to whom any declaration in eje6t- 
"ment'fliall be delivered for any lands, 
V tenements, or . hereditaments, in that 
*^part; of Great Britain called Englmd^ 
** dominjQn of tVales^ or town of Bsr*wick 
^^ upon Tweed, fhall forthwith give notice 
^* thereof to his or her landlord, or his, 
" her, or their bailiff or receiver, under 
** penalty of forfeiting the value of three 
^^ years improved or rack-rent of the pre- 
" mifes fo demifed or holden in the poffef- 
" fion of fuch tenant, to the perfon of 
" whom he or Ihe holds \j to be recovered 
^^byaftionofdebt/' 

^^And thiit it Ihall jind may be lawful 
^ for the court where fuch ejeftmcot fhall 
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** be brought, to ftiffer the landlord t<% 

•* make himfelf defendant, by joining w^ith 

^' the tenant to, whom fuch declaration in 

*' ejeftmcnt (hall be delivered, in cafe he (hall 

** appear, but in cafe fuch tenant fhall refiife 

*' or ncgleft to appear, judgment fhall be 

** figned againft the cafual ejeftor for 

" want of fuch appearance 5 but if the 

" landlord of any part of the lands, tenc^^ 

" ments, or hereditaments';, for which ftcHF 

• *^ ejeftment was brought, fhall defire to ap- 

** pear by himfelf, and confent to enter into 

"the like rule that by the courfifcof the 

/* court the tenant in pofTcfTioh, iiMrafe he 

*^ or fhe had appeared, ought to have done i 

*' then the eourt Where fuch ejeftment fhall 

" be brought, fhall and may permit fuch 

' " landlord fo to do, and order a flay df 

^^ execution upon fuch judgment againft 

*' the cafual cjeftor^ until they fhall mzkt 

** further order therein." 

No. ir. 

jtkajh in ejiSt^int^ when the premijes 
iart not inhabited '^ to recover the pof- 

THIS inde;iturfe made the 17th day (^ 
Mayy in the 1 9 th J^ear of the reign of oUr 
fovereign lord Qeerge the thirds by the grace 

of 
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i'Of God, 6( Great Britain, France, and Ireland, 
iking, defender of the faith, &c. and in 
the year of our I^ord, 1780, Between John 
\ Andrews, of^ iic^ of the one part, and John 
Lilly, of, fcf f . of the other part, witneffeth, 
! that he the faid John Andrews, for divers 
good caufes and confiderations him there- 
unto moving, hath demifed granted and to 
farm letten, and by thefe prcfents doth 
demife grant and to farm let unto the 
faid John Lilly, all that hi$ meffuage or 
! tenement commonly called or known by 
the name of, fcf^. fituate lying and being 
in Street, in the parifli of, i£c. in 

the county of, £f?r, and Iat6 in the ppfleflion 
of one Henry Duncomi -, to hdve and tp 
hold the faid meffuage or tenement, with 
the appurtenances, from the date pf thefc 
^r^fcnts, fol- iii^ dufingj ahd until the full ehd 
ind teftp> of fiye years frdm thencfe ndxt en- 
ftiihg, aftd fully to be cbm|)leat and ended ; 
provided ^Iwaya, and upon condition, that 
if the fi^id f^lm Andreivs, Ws executors or ad- 
Iftimftritdf Sy Ifeall, at any jtime after the 30th 
^ay df this pr^fent mohth of May, tender 
to the fiid Jdhn Lilly, his executors or ad- 
idminrftrators, one fhillingi then thi^ pre- 
fect indenture, land every thing therein 
epfttdined, fhall be Void and of none effed ; 
(toy thing herein co^taiilfed to t|ie Contrary 

in 
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in any wife notwithftanding. In ivitric 
whereof the faid parties to thefe prefca 
have hereto interchangeably fet their han< 
and feals the day and year firft above wri 
ten. 

Sealed and delivered, 
being firft duly ftampedy 
in the prefence of j 

JV. B. This deed requires 353. ilamp.. 

No. III. 

Proceedings on an aBion of trefpafs in, 
ejeBment^ by original, in the KingV 
Bench. 

§ I. fbe original writ. 

r^EORGE the fecond, by the grace of | 
^^ God of Great Britain, France, and Ire- ! 
land, king, defender of the faith, and fa 
forth J to the fheriff of Berkjhire, greeting. 
If Richard Smith fhall give you fecurity of 
profecuting his claim, then put by gage 
and fafe pledges William Stiles^ late of 
Newbury, gentleman, fo that he be before 
us on the rtiorrow of All-Joulsy wherefoever ; 
we Ihall then be in England^ to (hew where- 
fore with force and arms he entered into 
one meffuage^' with the^ appurtenances, in ; 

Sutton, j 
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^utlon^ which Jehn 'Rogers^ efquire, hath 
dennifed a> the aforefaid Richardy for a term 
Which is not yet expired, and ejefted him 
irom his faid farm, and other enormities 
Xo him did, to the great damage pf the faid 
^Ricbardy and againft our peace. And have • 
you there the names of the pledges, and 
this writ. Witnefs ourfelf at Weftmin/ier^ 
the twelfth day of Osiober^ in the twenty- 
ninth year of our reign. 



Pledges of profecution, f g^^^f^ 



Roe. 



SherilPs 
return* 



The within named 1Vil-'\ «y 7 t> 
liam Stiles is att^hed y^T? ^^% 
by pledges, f^chard Fen. 

■§ *i. The declaration againft the cajual ejeSfori 
who gives notice thereupon to the tenant in 
fojfejfton. By original in K. B. *. 

Michaelmas ytht 29th of king George the 
fecond. 

BsrkSy T\jy^ILLIAM Stiles ildXtoi New- Declaration. 
to wit. ^ f^ iiiry in the faid county, gen- 
tleman, was attached to anfwer Richard 
Smithy of a plea, wherefore with force and 

• The proceedings in ejedlment in the Common Pleats 
and, by original, in the King*& Bench, are exactly alike j 
mutatis mutAndit. 

arms. 
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arms he entered into one mefliiage, ^witj 
the appurtenances, in Sutton in Ae count] 
aforefaid, which John Rogers efquire dc^ 
mifed to the faid Richard Smith for a tern^ 
which is not expired, and ejefted him ftort 
his faid fanri, and other wrongs to hind 
did, to the great damage of the faid 
Richard, and againft the peace df tk^ lord 
the king, fcf r. And whereupoii the iaid 
Richard by Robert Martin his attorney torn-^ 
plains, that wh?reas the faid John Rogers 
on the firft day o( OSiohiri in the twenty^ 
^ninth year of the reign of the lord the king 
that now is, at Sutton aforefaid, had derriifed 
to the fame Richard the tenpment iforefaid^ 
with the appurxenances, to havd and to holdi 
the faid tenement, wiih the appurtenances^ i 
to the faid Richard and his afTigns, from* 
the feaft of Saint Michael the Archangel then 
laft paft, to the end and term of five years 
from then next following and fully to be 
complete and ended, by virtue of which 
demife the faid Richard eritered into the 
faid tenemenc, with the appurtenances, and 
was thereof pofTeffedi and, t\it izid Richard 
being fo pofleffed thereof, the faid IP^illiam 
afterwards, that is to fay, on the faid firft 
AdLj oiOSlobery in the faid 29th year^ with 
force of arms, that is to fay, with fwbrds, 
ftavcs, and knives, entered into the faid 

tenement, 
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I tenement, with the appurtenances, which 
I the faid John Rogers demifed to the faid 

Richard in form aforefaid for the term 
! aforefaid which is not yet expired, and 
I ejefted the faid Richard out of the faid 
I farm, and other wrongs to him did, to the 
! great damage of the faid Richard^ and 
i againft the peace of the faid lord the king ; 
\ whereby the faid Richard faith, that he is 

injured and damaged to the value of twenty 
^ pounds. And thereupon he brings his 
' fuit, ^c. 

Mr. George Saunders^ 

I am rnformed thiat you are in polTeffioi Notice 
of, or claim title to, the premifes mentioned ^^'^^* 
in this declaration of ejeftment, or to fome 
part thereof J and I, being fued in this 
aftion as a cafual ejeftdr, and having no 
claim or title to the fame, do advife you to 
appear next Hilary term in his mijefty's court 
ofKing's Bench wheresoever, &fr. by fome 
attorney of that court, and then and there, 
by a rule to be made of the fam*e court, 
to caufe yourfelf to be made defendant in 
^y ftead ; otherwife I fliall fufFer judgment 
to be entered againft me, and you will l?e 
turned out of pofleffion. 

Your loving friend 

William Stiles. 
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§.3. Declaration in ejeQment ly hilU 

Middle/ex^ Jfi yf S. complains of C. Di 
"^-** being In the duftodjr 
of the marflial of the Marjhaljea of ouf 
fovereign lord the king, before the king 
himfelf, for that whereas E. 7*. gentleman, 
€Ui the tenth day of May^ in the fifth year 
of the reign of our lord the now king^ 
at Weftminfter^ in the county of Middle/ex^ 
had demifed, granted, and to farm let to 
. the faid A. five mefluages, fcf ^. (reciting the 
Jeveral parcels) with the appurten^iices^. fittt* 
l|te, 1ying> and being in the parifh o^ 
St. Martin's in the Fields , in the faid county 
of Middle/ex J to have and to hold the faid 
tenements, with the appurtenances, to the 
faid A. and his affigns, from the 25 th day 
of March then laft paft, to the full end 
and term of five years from thence next 
enfuing, and fully to be compleat and 
ended ; by virtue of which faid demife, he 
the faid -^-r entered into the faid tenements^ 
with the appurtenances, and was thereof 
poflefled until the faid C. afterwards, that 
i,^ to fay, on the fame tenth day of May^ 
m the fixth year aforefaid, with force and 
arms, entered into the faid tenements, 
with the appurtenances, which the faid 



APPENDIX »9^ 

E. 7*. dcittlfed to the iaid J. in manfiet 
aforefaid^ for the term aforefaid, which is 
not yet expired, and ejefted the faid Jl. 
out of his laid farm 5 and then and there 
did other injuries to the faid J. againft 
the peace^of our f^id lord the king, and 
to the damage bf him tht faid >f. of twenty 
pounds; ^nd thereupon he brings his fuit^ 

Hedges to prorcc..e,[S,f;'^„ 

The notice to this declaration, is the fame 
as the laftj only inftead of the words^ 
" wherefoev^r, (ffcV' miift be fubftitutcd^ 

1 4. Ik^latatiaH in ejeSfment, by original j on 
a double demi/e. 

LmcaJhinJf.rr'UO MAS William/on, late 
^ of, fc?r. yeoman, was at- 
'tached to anfwer fViUiam ^homafon^ of a 
plea wherefore, with force of arms, he en- 
tered into one moiety of the manor of 
Bretberttm^ ofchcrwife Broiberton, with the- 
^Pperteaances, and into thirty mefluagcs, 
ten cottAges, four hundred acres of land, 
*w hundred acres of meadow, qnd two 
htmdlf^ acres of pafture, with the apper- 
O tenances. 
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tenances, in Bretberton, otherwife Brotberton^ 
in the county of Lancafier aforefa^d, which 
Jams duke of Atbol dcnnlifed to the faid 
William for a term which is not yet expired ; 
.and alfo into one other moiety of the man(H* 
of Bretberton^ otherwife Brotbertony with 
the appcrtcniriceaj and into thirty other 
pieffyages, ttvi other cottages^ four hundred 
other acres of land, two hundred other ^cres 
of meadow, and. two hundred other acres^ 
of pafture, with the appertenances in Bre^ 
tbertotiy otherwife Brotherton aforefaid, in the 
county of Lancafter aforefaid, which George 
Bruce efquire demifed t6 the faid William 
for a term which is not yet expired ; and 
ejefted the faid William from his faid fcvcral 
farms, and other wrongs to him did, to the 
great damage of the faid Williain and 
againft the peace of our fovercign lord the 
king, i^c. And thereupon the faid William^ 
by John Howard his attorney, complainsi 
that whereas the faid duke^ on the 
day of in the year of the 

reign of his prefent majefty, at Prefton in 
the county aforefaid, had demifed to the 
laid William the faid moiety and tenements 
firft above-mentioned, with the apperte- 
nances; to have and to hold the fame 
moiety ^nd tenements, with the apperte- 
nancesj to the faid William and his affigns, 

from 
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ttotn the day o^^ then laft: 

jpaft to the full end and term of five years 

from thence next cnfuing, and fiiUy to be 

compleat and ended: by virtue of which 

demife the faid IVilliafn entered into the 

fame moiety and tenements, With the ap- 

pertenances, and Was thereof pofleffed : and, 

the faid WilUam being fo jpofleffed thel-eof, 

tlic faid Thomas afterwards, two wit, on the 

ikid day of [the firft day] 

in the laid. year, with force and arms, 

entered into the moiety and tenements firft 

above-mentioned, with the appertenances, 

"which the faid duke demifcd to the faid 

Wiliiam in manner aforefaid, for the term 

aforcfaid, which is not yet expired ; and 

ejefted the faid William oiit of the faid 

firft above-tiientioned farm. And alfo that 

vfKereas the faid George Bruce efquire, on 

the day of in the 

year aforefaid, at P'refton aforefaid, had de- 

mifed to *the faid William the faid moiety 

ind tenements fecondly above-mentioned, 

with ^c appertenances ; to have and to 

hold the fame moiety and tenements, with the 

appertenances, to the faid William and his- 

alTigns, from the day of 

then laft paft, to the full end and term of 

five years from thence next enfuing, and 

fully to be compleat and ended ; by virtue- 

O 2 of 
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of which laft-ntientioncd demife, vthe faid 
fVilliam entered into the fame moiety smd 
tenements, with the appertenances, and 
was thereof poflfeded : and the faid William 
being fo pofleflcd thereof, the faid I'bomas 
afterwards, to wit, on the faid day 

of [the firfi day. in this count] in 

the faid year, with force and arms, 

entered into the faid moiety and tenements 
laftly above-mentioned, with the apperte- 
nances, which the faid George Bruce efquire 
demifcd to the faid William m manner 
aforefaid, for the tenp aforcfaid, which is 
not yet expired; anti cjeftcd the faid 
William out of his faid laft-mentioned farm, 
and other wrongs to him did^ to the great 
^ damage of the faid William, and againft the 
^peace of our faid fovereign lord the king, 
6fr. :*' whereupon the faid William fays he 
is injured, , atid has fuftained damage to the 
value of forty pounds ; and therefore he 
. brings his fuit, (^c. 

N. B. The declaration, by Mlj on a 
double demife, is in Juhftance the fame as 
the count part of the declaration by Qriginal; 
and the only difference in form is that 
which exills between a declaration by 
original and a declaration by till, qfi a 
fingle demife. — The notice muft be the fime, 
lis thaDin/>^^^ 191. 

No. IV. 
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No. IV. 

^ I. jiffidavit of fervice of declaration, 
where there is but one tenant. 

In the King^s Bench. 

{J. B. on demife of C. Z). plaintiff 
and 
E.F. - - defendant. 
C S. of, ^Cy maketh oath, and faith thap 

he this deponent did, on the day 

of laft, deliver a true qopy of -the de- 

claration and notice hereunto annexed^ (o 
H^. X% tenant in ppffeffion of the prenaifles 
ki the faid declaration mention/edi and,^ a|: 
the f^e time, told him it was a declaracipi^ 
in cje£h)ient, and tjiat unlefs he did appear 
thereunto, by fome attorney of this hqnour- 
able court, on the firft day of tliis prefent 
term,, judgment would be entered againft 
the faid defendant by default, and he the 
f^d W. T. wQuld be turned out of pof- 
fcffion : or words to that or the like effeA. 

Sworn, 6ff. S. S. 

S 2. Similar a^davit, nvbere -theri are 

feveral ^tenants . < • - 

^ «?t^fi 6?r. maketh oath, ^nd faith that he 

this deponent did, on, Of r. laft, 4^- 

|iv«r a true copy of the declaration and 

O 3 notice 
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notice hereunto annexed, to W. T. tenant 
in pofleffion of part of the premifles in th^ 
faid declaration mentioned i and 4id alfo^ 
on the fame day, deliver another copy of the 
faid declaration and notice, to D. the wife 
of /. T. tenant in pofleflion of the refidue 
of the premiffes in the faid declaration 
mentioned. And this deponent further faith 
that he told them Jeverally^ that it was a 
declaration in ejedtment, and that unlefs 
they did feverally appear thereto, by fome 
attorney of this honourable' court, on the 
' firft day of this prefent term, judg- 

ment would be entered againft the faid de- 
fendant by default, and they the faid fF. T. 
and /. T. would be feverally turned out of 
pofleflion: or words tq that or the like 
cffeft. 

Sworn, tSc, S.S^ 

§ 3 . Affidavit of fervice of declaration^ 
where the tenant's wife refitfedto open 
the door. 

Q S. of, &?r. maketh oath, and faith that 

he this deponent, on the day of 
Jaftji went to ^he m?:fluage of ^. 7*, fituate 
at, &c. being the mcfluage in queftion in 
this caufe > and that Af. the wife of tK? 
fsid fF, "T. refufed to open the door of the 

laid 
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faid mefluagc, l?ut fpoke through the wicket 
of the faid door. And this deponent further 
faith that he did thereupon (hew to the faid 
M* a true copy of the declaration and notice 
hereunto annexed, and acquainted her with 
the contents thereof; bujt that as foon as 
he had fo done, the faid M. fliut the faid 
.wicket, and refufed to take the faid decla^ 
ration or notice. And this deponent fur*- 
ther faith that, not being able to deliver 
the fanie, he affixed the faid declaration and 
notice on the door of the faid niefFuage; 
and that the faid PT. T. on the fame day 
acknowledged that he , had received the 
fame 

Sworn, ^c,, - S. S, 

§ 4. Affidavit of the tenant's refufing^fo 
defend an ejeSlor^ in order to have the 
landlord admitted defendant. 

Q S* of, C5?(r.. maketh oath, ^hd faith that 
he'this deponent, did on^ &c. laft, by 
the direftion of -^. B. landlord. of the pre-* 
miffes in qu^ftiqn in this caufe, apply to 
Z^.^*, the tenant in poffeffion of the fama ' 
prenaificg, to kno>V whcthor he the ' feid 
fi^. 3^. would • appear and becx)me defend-^ 
ant in tljis caufc, or would permit the faid 
4jf, B, tqi itf^tii .his ti^e- to* the faid pre^ 
Q 4 rniflc?^ 
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miflesj in the nainc of the faki W. 7*. and 
this deponent, at the fame time, fhewed 
and offered to deliver to the faid W. ?*. a 
note, figned by the faid A. B. whereby the 
faid ji. B. promifed to defisnd and keep the 
faid ^. T. harmlefs, of from and againft all 
cofts and charges in this caufe. And this 
deponent further faith, that the faid ^. T. 
told him, in anfwer, that he would not ap- 
pear and become defendant in this cauic 
or any ways concern himfelf therein. 

Sworn, 6f ^* S. S. 

V 

• No. V. 



Snitli againft 
Stiles; for one 
meiTuage 
with appur* 
tenances in 
Sutton, on 
the demife of 
John Rogers, 



§ I. T&e common rule cf court. 

JElary term, the twenty-ninth year of king 
George the fecond. 

Berks, T T is ordered by the court, by the 
towir.^ affent of . both parties, and their 
attornies, that George Saunders^ gentleman, 
may be made defendant, in the place of the 
opw defendant ^///i^/w^/i/^i, and fhaH im- 
mediately appear to the |)laintiff*s aftion, 
Jrtd (hall receive a deckration in< a plea of 
trefpafs and ejeftmentof the tenements in 
^jueftion, and fhall.immediately plead therc- 
tQj not guilty : and, upon the trial of the 

iflue, 
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iflue, fhall confefs leafe, entry, and oufter, 
^ and infift upon his title only. And if, upon 
trial of the iflue, the faid George do not 
confefs leafe, entry, and oufter, and by rca- 
fon thereof the plaintiff cannot profecute his 
' writ, then the taxation of cofts upon fuch 
nonproj. (hall ccafe, and the faid George flidll 
pay fuch cofts to the plaintiff, as by the 
court of our lord the king here ftiall be 
taxed and adjudged for fuch his default irt 
non-performance of this rule; and. judg- 
ment fliall be entered againft the faid WiU 
Ham Stiles^ now the cafud ejeftor, by 
default. And it is further ordered, that, 
if upon trial of the faid iflue a verdi6t Ihall 
be given for the defendant, or if the plaintiff* 
Ihall not profecute his writ, upon ^ny other 
caufe, than for the not confefling leafe^^ 
entry, and oufter as aforefaid, then th^ leflbr 
of the plaintiff^ fliall pay cofts, if the plain- 
tiff^ himfelf doth not pay them. 

By the court. 

When the proceedings are by billy and 
not by original^ the words ' and fie common 
haU* Ihould be inferted after the words, 
requiring the tenant's appearance ; and the 
word hill fhould ftand in the room of the 
word zi^ny, throughout. 
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§•2. The rule as formerly drawn up^ in 
the Kings Bench. 

Michaelmas t^rnij in the fixth year of the 
reign of king George the fecond* 

Bohun Inft. Surry. T T is ordered, by the confent of the 
leg, I u . X attornies for both parties, that C. D. 

be admitted defendant inftead of the now 
defendant T. P ; and that he forthwith ap- 
pear at the fuit of the plaintiff, and file 
common bail, and receive a declaration in 
a plea of trefpafs and ejeftment for the te- 
nements in queftion, and forthwith plead 
thereunto not guilty ; and that upon the 
trial of the ifTue, he confefs leafe, entry, and 
oufter, and infift upon the title only, other- 
wife let judgment be entered by the plain- 
tiff againft the now defendant T*. by default; 
and if upon the trial of the faid ifTue the 
faid C. D. fhall not confefs leafe, entry, and 
oufter, by which the plaintiff fliall not be 
able further to profecute his bill againft the 
faid C then no cofts or charges fhall be 
awarded upon fuch nonfuit, but the faid C. 
fhall pay to the plaintiff the cofts and 
charges thereupon to be taxed : And it is fur-r 
ther ordered that if upon the trial of the 
faid iffue a verdidt fhall be given for the 
faid (defendant,) or if it fhall happen 
the plaintiff fhall no? further profecute his 

faid 
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faid hill for any other caufe, than for not 
confcfling leafe, entry and aftual pufter afore- 
faid, that then the plaintiff's Icffor fhall pay 
to the faid C his cofts and charges ?n that 
cafe to be adjudged, &fr, 

§ 2» ^^^ ^^^^ as formerly drawn up^ in 
. the Common Pleas^ 

Hillary term, the fifth of king George this 
fecond. 

Nor/olk.TT is ordered by the confent of 
JL Robert Martin the plaintiff's at- 
torney, and John Cocky attorney fdr A. B. 
who claims a title to the tenements in que- 
. ftion, that the faid A. B. be admitted defend- 
ant, and that the faid J. fhajl immediately 
appear by his faid attorney, who fhall re- 
ceive a, declaration, and plead thereto the 
general iffue this term ; ^nd that the faid 
^. at the trial thereupon to be had, fhall 
appear in his proper perfon, either by his 
council or attorney, and acknowledge leafe, 
entry, and aftua) oufter, of fuch of the, 
tenements fpecified in the faid declaration^ 
^ are in the pofTefTion of ^he faid defend- 
ant, or his under tenant, or any per- 
fon claiming by or under his title 
jhereto, or that in default thereof, judg- 
pient fhall be entered againft the faid 
^efen^ant as the cafual ejedori but the 

pro- 
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proceedings to ftay againft him until there 
be a default in fome of the premifes : and 
by the like confent it is ordered, that if by 
Feafon of fuch default the plaintiff become 
^ nonfuitcd at the trial, the faid A. (ball take 

no advantage thereof, but (hall pay cofts 
for the fanne to the faid plaintiff, to be taxed 
by the prothonotary. And it is further 
ordered, that the leffor of the plaintiff be 
chargeable with the paynnent of fuch cofls, 
as ihall be allowed and awarded by 'this 
court to the faid A. in any manner how- 
foeven 

No. VI. 
Tke record. 

Pleas before the lord the king at Wefiminfier^ 
of the term oi Saint Hilary^ in the twenty- 
• ninth year of the reign of the lord George 

the fecond by the grace of God of Great 
Britain, France^ and Ireland, king, defender, 
of the faith, i^c. 

Berks, /^EORGE Saunders, late o( Sttfion 
to wit. ^^ in the county aforefaid, gentle- 
man, was attached to anfwer Richard Smithy 
of a plea, wherefore with force and arms 
he entered into one melTuage, with the apr 
purtenances, in Sutton, which John Rogers 
cfquire,* hath demifed to the faid Richard 
for a term which i^ not yet expired, and 
cjcdted him from his faid farm, and other 

prongs 
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wrongs to him did, to the great damage of 
the faid Rkhardj and againft the peace of 
the lord the king that now is. And where-, 
upon the faid Richard y by Robert Martin 
his attorney complains, that whereas the faid 
'John Rogers on the firft day oi Qilober in Declaration, 
the twenty-ninth year of the reign of the ^^ ^^^^^' 
lord the king that now is, at Sutton afore- 
faid, had demifed to t?he fame Richard the 
tenement aforefaid, with the appurtenances, 
to have and to hold the faid tenement, with 
die appurtenances, to the faid B^tchard and 
his affigns, from the feaft of Saint Michael 
the Archangel then laft paft, to the end and 
term of five years from thence next follow- 
ing and fuUy to be complete and ended; 
by virtue of which deoaife the faid Richard 
e.ntered into the faid tenement, with thf 
appurtenances,* and was thereof poflefled: 
and, the faid Richard being fo poflefled 
thereof, the faid George afterwards, that is 
to fay, on the firfl: day of OSober^ in the 
faid twenty-ninth year, with force and arms, 
that is to fay, with fwords, ftaves, and 
knives, entered into the faid tenement, with 
the appurtenances, which the faid John 
Rogers At\mitd to the faid^i2/c;&^r^ in form 
aforefaid, for the term aforefaid, which is 
not yet expired, and ejefted the faid Richard 
out of his faid farm, and other wrongs to him 

did. 
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Defepce* 



Pica, not 
guilty, 

IfTue. 

Venire a- 
warded* 



Refpitc, for 
defa^lt of 
jurors. 



did, to the great damage of the faid Rscbarii 
and againft the peace of the faid lord the 
king ; whereby the faid Richard faith that 
he is injured and endamaged to the value of 
twenty pounds: and thereupon he brings 
fuit, [and good proof.] And the aforclaid 
George Saunders y hy> Charles Ne^ivrHan his 
attorney, comes and defends the force and 
injury, when [and where it fhall behove 
him i\ and faith that he is in no wife guilty 
of the trefpafs and ejectment afotefaid, as 
the faid Richard above complains againft 
him i and thereof he puts himfelf upon the 
country : and the faid Richard doth likewife' 
the fame ; therefore let a jury come there- 
upon before the lord the king, on the oftave 
ofi^ the purification ' of the blefled virgin 
4M/2ry, wherefoever he fhall then be in 
England', who neither [are of kin to the faid 
Richard, nor to the faid George ;] to recog- 
nize [whether the faid George be guilty of 
the trelpafs and ejeftment aforefaid :] be- 
icaufe as well [the faid George, as the faid 
Richard, between whom the faid difference is, 
have put themfelves on the faid jury.] The 
fame day is there given to the parties afore- 
faid. Afterwards the procefs therein, being 
continued between the faid parties of the 
plea aforefaid by the jury, is put between 
them in refpite, before the lord the king, 

until 



• A t ? £ N t) i ;5e. 2&J 

until the day of Eajier in fifteen days, where*- 
.ibever the faid lord the king (hall then be 
in England; unlefs the juftices of the lord if^ifipriusfc 
the king afligned to take afTizes in the 
county aforefaid^ fhall have come before 
that time, to wit, on Monday the eighth 
-day %^ March^ z%. Reading in the faid coiinty 
by the form of the ftatute [in that cafe pro*- 
vidcd,] by reafon of the default of the ju^- 
Tors, [fummoned to appear as aforefaid,] At 
which day before the lord the king, at Weft^ 
minJleVy come the parties aforefiid by their 
attornies aforefaid ; and the aforefeid juftkep 
of aTize, before whomr [the jury afoftftid 
came,] fent here their record before them h^ 
in thefe words, to wit ; afterwards at the day 
and place within contained, before Heneag^ Poftea. 
LeggCj efquire, one of the barons of the 
Exchequer of the lord the king ; and fir Joint 
Eardley fFilmot^ knight, one of the juftices 
of the faid lord the king, afligned to hold 
plea before the king himfclf, juftices of the 
faid lord the king, afligned to take aflifes in 
the county of Berks by the form of the fta- 
tute [in that cafe provided,] come as well 
the within named Richard Smithy as the 
within written George Saunders^ by their at- 
tornies Within contained •, and the jurors of 
the jury whereof mention is within made 
being called, certain of them, to wit, Charles 
I liollo'V^ay 
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Hiildwajt, John Hoake, Peter Grab^mi Htnry 
CoXi fyiliiam Brotvn, and Frantis Oakley ^ 
codie, and arc fwbrn upon that jiify : and 
becaufe the reft of the jurors of the feme jury- 
did not appear, therefore others of the by- 
Tales de cir- ftandcrs being chofen by the fheriff, at the 
cumHantibus. requcft of the faid Richard Smith, and by 
the command of the juftices aforefaid, arc 
appointed anew, whofe natnes are affixed 
to the panel within written, according to 
the form of the ftatutc in fuch Cafe made 
'and provided $ which faid jaror^ fo ap- 
pointed a-new, to wit, Roger Bacon, Thomas 
Smally Charles Pye, Edward Hawkins, Samuel 
Roberts, and Daniel Parker, being likewife 
called, come ; and together with the other 
jurors aforefaid before impanelled and Iwora 
being elcfted, tried, and fworn, to fpeak 
the truth of the matter within contained, 
Verdia for upon their oath fay, that the afbrelaid George 
thcplaintiiF. , Saunders is guilty of the trefpafs and cjeft- 
ment within- written, in manner and fbnn 
as the aforefaid Richard Smith within com- 
plains againft him j and affcfs the damages 
of the laid Richard Smith, on occafion df 
that trefpafs and ejcftment, befides his cofts 
and charges which he hath been put unto 
about his fuit in that behalf, to twelve 
.. pence: and, for thofe cofts and jcharges, 
to forty Ihillings. Whereupon the faid 

Richard 
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Richard Smithy by his attorney aforefaid, 
prayeth judgment againfl: the faid George 
Saunders^ in and upon the vcrdift aforefaid 
by the jurors aforefaid given in the form 
aforefaid : and the faid George Saunders^ by Motion in 
his attorney aforefaid, faith that the court arreftofjudg- 
here ought not to proceed to give judg- 
ment upon the faid verdift, and prayeth 
that judgment againft him the faid George 
Saunders, in and upon the verdift afore- 
faid by the jurors aforefaid given in the 
form aforefaid, may be flayed, by reafon that 
the faid verdift is infufEcient and erroneous, 
and that the fame verdidt may be quafhed, 
and that the iffue aforefaid may be tried anew 
by other jurors to be afrefh impanelled. 
And, becaufe the court of the lord the 
king here is not yet advifed of giving their 
judgment of and upon the premifles, there- Continuance* 
fore day thereof is given as well to the faid 
Richard Smith as to the faid George Saunders , 
before the lord the king, until the rnorbw 
of the Afcenfion of our Lord, wherefoever 
the faid lord the king fhall then be in 
England, to hear their judgment of and 
upon the premifles, for that the court of 
the lord the king is not yet advifed thereof. 
At which day before the lord the king, at 
Wefiminftery come the parties aforefaid by 
their attornies aforefaid r upon which, the 
P " record 
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Opinion of 
the ^ourt. 



Judgment for 
the plain tiif. 



Cofts. 



Capiat ur pro 
fine* 

Writ of pof- 



record and matters aforefaid having been 
£eeo^ and by the court of tile lord the king 
now here fully underftood, and all and fin- 
gular the premifles having been examined^ 
and mature deliberation being had thereup- 
on, for that it feems to the court of the I<mx1 
the king now here that the verdift aforefaid 
is in no wife infufficient or erroneous, and 
that the fame ought not be qualhed, and 
that no new trial ought to be had of the if- 
fue aforefaid, therefore it is confidered, thkt 
the faid Richard do recover aigainft the faid 
George his term yet to come, of and in the 
faid tenements, with the appurtenances, and 
the faid damages afleffed by the faid jury in 
form aforefaid, and alfo twenty-feven pounds 
fix fhillings and eight pence for his cofl$ 
and charges aforefaid, by the court of the 
lord the king here awarded to the faid 
Richard, with his affent, by way of increafe; 
which faid damages in the whole amount 
to twenty-nine pounds, feven fhillings and 
eight pence. And let the faid George he 
taken, [until he makcth fine to the lord 
the king] And hereupon the faid Richard 
by his attorney aforefaid prayeth a writ of 
the lord the king, to be direfted to the 
fherifFof the county aforefaid, to caufe hin> 
to have pofleffion of his term aforefaid yet 
to coms^ of and in the tenements aforefaid, 

with 
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with the appurtenances : and it is granted 

unto him, returnable before the lord the king And retunu 

on the morrow of the Holy Trinity, wherefo- 

ever he Ihall then be in. England. At which 

day before the lord the king, at JVeftminJter, 

cometh the faid Richard by his attorney 

aforcfaidi and the fheriff, that is to fay^ 

fir Thomas Reeve, knight, now fendeth, that 

he by virtue of the writ aforefaid to him 

direfted, on the ninth day of June laft paft, 

did taufe the faid Richard to have his pof* 

feflion of his term aforefaid yet to come, of 

and in the tenements aforefaid, with the 

appurtenances, as he was commanded. 
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No. VII. 
SPECIAL VERDICTS 

IN 

E j E C T M E N *r. 

§ !• Tork V. "Jordan. 

Not guilty, A N D the faid John Jordan^ John MituU 
/jL and Tbomasy by J. W. their attorney, 
come and defend the force and injury, 
when, 6?r. and plead, that they arc in no 
wife guilty of the trelpafs and gc6hneBt 
aforefaid, as the faid James above com- 
plains againft them ; and thereof they pur 
themfelves upon the country, and the faid 
Award of the James docs likewife the fame. Therefore 
ventre. ^^^ flicrifFis Commanded, that he caufe to 

come hither, on the oftaveof the purifica- 
tion of the bleflcd virgin Mary^ twelve, 
&c. By whom, Gf^. And who neither, 
€5?f. To recognize, &?r. Becaufe as well, 
i^c. At which day the jury between the 
faid parties, in the faid aftion, were re- 
fpited between them until this day (namely) 
in fifteen days from the feaft day of Eafter 
then next enfuing, unlefs his majefty's 
juftices affigned by virtue of the ftatute, 

6fir. 
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^c. to hold the affizes in the county afore- 
faid, had come before, on Monday the 
twcnty-firft day of March then next enfuing, 
at Maidftone in the county aforefaid; and 
now here at this day, as well the faid 
Janiesy as the faid John Jordan^ John MlUel, 
and Tbomasy by their faid attornies, ap- 
peared; and the faid juftices of aflizc 
before whom, 6?r. returned hither their 
record in thefe words : afterwards, at the Poftca. 
day and place within contained, as well the 
%ithin written James Torky as the within writ- 
ten 7e?A» 7(?r^<7», John Mitt el y and i'bomas^ 
by their .attornies within contained, came 
before Sir John Holt, knight, his majefty*s 
chief juftice afligned to hold picas before the 
king himfelf, (Eldred Lancelot JUe being 
affociated for this turn to the faid fir John 
Holty) znd fir Edward Nevill, knight, one of 
the juflices of his faid majefly's bench, ana 
fir Nicholas Lechmerey knight, one of his 
majefly's barons of the exchequer, his ma- 
jcfty*s juflices appointed to hold the affizes 
in the county of Kent, by virtue of the ~ 
Itatute, i^c. (the prefence of the faid Edward 
Nevill and Nicholas Lechmere not being 
expefted, by virtue of his majefly*s writ 
of/ non omnesy &c.) and the jurors of the 
jury whereof mention is within made, 
/being fummoned, likewife appeared; who 
P 3 htxvi^ 
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being chofen tried md fworn to declare 
the truth of the within contents, declare, 
Spedal Vcr- upon their oath, that long before the within 
written time when the within mentioned 
trefpafs and ejeftment is within fuppofed 
John Strong- tohave been committed, one John Strongbill 
hm.fcifedm gfquire was feifed of the tenements with 
the appurtenances mentioned in the decla- 
ration within writtenj^amongft. other things) 
in his demefne as of fee, having iffue Henry 
his fon and heir apparent, mentioned in his 
laft will i and being fo thereof feifed, on 
the 17th day\)f Juniy in the year of our Lprd 
Made his 1 66 c, made his laft will and teftament in wri- 
^^^* ting, and thereby gave and dcvifcd amongft 

Qther things, in the words following, to wi^, 
[here was fet forth the will, in h^ec verba 5 
containing a devife to his fon Henrjf^ Sirong^ 
kill for life i remainder to the iffue male 
of his faid fon, in tail]. As it doth, by 
the faid laft wiU produced in evidence to 
the jury aforefaid, more plainly appear: 
and the jurors aforefaid do upon their faid 
And died ^^^^ farther declare. That the faid yebu 
feifed. . Strongbill afterwards (that is to fay) on the 

firft day of September^ in the jrear of our 
tx)rd 1665, died feifed of fuch his eftate 
of aiid in the tenements aforefaid, with the 
appurtenances, (whereof the tenements 
^refaic}^ mentioned in the faid declaration^ 

arc 



A P P £ N D I JC. ifs 

lire pztctl) : after whofc deceafe he the faid TRe eftate 
I^fffy ^irongMt entered into the faid te- Henry; who 
nemeAtis with the appurtenances, (whereof entered and 
-th^ faid t-enem^nts with the appurtenances, ^^ ,^^^ ' 
mentioned in the faid declaration, are 
parcel,) aid wa» feifed thereof as the law 
requires: and the faid jurors do upon 
-Aeir faid oath further declare. That he the anddemifed 
•laid Hemy Strongkilly being feifed as afore- ^ ' 

feid, afttfWards and before he had any iflue 
rf his body lawfully begotten, to wit, on 
the twenty-diird day of OSfohery in the year 
of our Lord 1676, by art indenture executed 
between the faid Henry Stronghilt of the one 
part, and l!homa$ Short and William Norris 
^i Lffnd^nj g€ntlemen, of the other part, 
bearing dat^ the fame day and year, iq 
cdrifideration of five Ihiliings mentioned in 
the indenture aforefaid, to be paid by the 
faid TTbomas Shorty and Pf^illiam Norris to 
him the faid Henry Stronghilly he, the faid 
tienry Strongbill, demifed to the faid Thomas 
Short and H^ilKam Norris the tenements 
Aforefaid, mentioned in the faid declara- 
tion j to have and to hold to the faid 
Thomas Short and William Norris^ from the 
day fiext before the day of the date of the 
iRdenttfre aforefaid, for one whole year 
frofrt thence next cnfuing ; as it doth by 
the faid indenture produced in evidence to 
P 4 the 
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the faid jurors more fully appear : by virtue 
whereof the faid Thomas Short and William 
Norris entered into the tenements afbrefsdd 
with the appurtenances^ and were thereof 
poflefled for the term aforefaid, and being 
fo poffeffcd thereof, afterwards, to wit, on 
the twenty-fourth day of the fame month 
of OSlobery in the year laft above-men- 
tioned, by an indenture quadrupartite made 
between him the faid Henry Stronghill of 
the firft part, the faid Thomas Short and 
IVilliam Norris of the fecond part, William 
Lowe, of, &?r. gentleman, of the third part, 
and Judith Stronghill, of, &c. of the fourth 
part, bearing date the fame day and year ; 
he the faid Henty Stronghill granted, demifed, 
releafed, quit-claimed, and confirmed, to 
the faid Thomas Short and William Norris 
and their heirs, the tenements aforefaid with 
the appurtenances, nientioned in the de- 
claration aforefaid, then being in their a£):ual 
pofleifion I to have and to hold to the faid 
Thomas Short and William Norris, and their 
afligns, to the ufe of the faid Judith Strong-* 
hill and her affigns, for and during the 
term of her natural life j and after the de- 
ceafe of the faid Judith, to the ufe of the 
faid Henry Stronghill, his heirs and afligns 
for ever : and the faid jurors do, upon their 
faid oath, further declarej that this following 

claufe 
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claufe is contained in the faid laft-mcn- 
tioned indenture, that is to fay, [here was Covenant to 
infer ted, at length, a covenant to fuflFer a fuffwarcco- 
recovery to the ufes of the leafc and rcleafcj] 
as it doth by the faid indenture, produced 
in evidc;nce to the faid jurors, more fully 
appear : by virtue of which indentures of 
ieafe and releafe laft mentioned, (he, the 
faid Judith, entered into the laid tenements 
with the appurtenances, mentioned in the 
faid declaration, and was thereof poifefled 
as the law requires. And the faid jurors Recovery ac* 
do upoji their faid oath further declare^ that ^^^^8^- 
in purfuance of the faid laft-mentioncd in* 
denture, he, the faid Williatn Lowe, gen- 
tleman, on the twenty-third day of the 
fame ponth of Oliober, fucd out of the 
court of Cbancetj of his late majefty Charles 
the fecond, late king of England^ &c. 
againft them the faid Tbamas Short and 
IVilUam Norris, his faid majefty's writ of 
entry /«r dejfeijin in le poft, returnable before • 
his faid majefty's jullices of the court of 
Common Pleas at Weftminfter in the county 
of Middle/ex, on the morrow of faint Martin 
then next following, by which faid writ 
he, the faid fVilliam Lowe, demanded againft. 
the faid Thomas Short and H^ilHam Norris 
(amongft other things) the tenements afore- 
faid with the appurtenances, mentioned in 

the 
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Voucher of 

Henry 

StronghiQ. 



dire decUrsition afdrtfaid, by the names af, 
£ff^. as his right and inheritance^ and 
wherein they the faid Thomas Short and 
William Ni^rris had no entry, unlefe after a 
^efleifin^ which Hugh Hunt unjuftly and 
without any judgment made? thereon, to tire 
laid ff^flliam Low^, within thirty years, 
€fr.' artd w^hereujpoh he declared that Jre 
wa^ feifcd of thi fard tenements, with the 
tpptirtenances in his demefnc, as fee of 
und right, ift tiriie of peace, in the rcign 
4^ <3njit late forereign lord the king, by 
faking the f>r6fits to the value, dfc. and 
ititd whi<!h, &fr. and thereupon he brought 
his ftfit, fcfr. And the faid Thomas and 
f^iiiiam Norris perfonally came and de- 
fended their I'lght, when, &c. atnA called 
thereto to warranty the faid Uhry'^Stronghitl^ 
who was then perfonally prefent ?ft coiirt, 
and freely warraitted to them the tenements 
rforefaid, with the appurtenances ; and 
thereupon the faid William Lowi demanded 
againft the faid Henry Stronghilly tenant by 
his warrtoty^ the tenements aforefaid, with 
the appurtenances, in the manner aforefaid; 
•jmd whereupon he declared he wa4 feifcfcl 
of the tenesaems aforefaid^ with the ap- 
purtenances, in his demefne, as of a fife 
%i^ right, in time of peace,, in the rcign of 
our late lord the king^ by taking the profits 
I to 
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to the value, ^e. and into which, &?c. and 
thereupon he brought his fuit, iSc. And the Who vouches 
faid Henry, tenant by his warranty, defend- ^^ J^^^^" 
ed his right when, ^c. and farther vouch- 
ed John Wheekr to warranty thereupon, 
who was likewife perfonally prefent in 
court, and freely, warranted to him the 
tenements, with the appurtenances, &c. 
and thereupon the faid IVilliam Lowe de- 
manded ag^inll . the faid John Wheeler^ 
tenant by. his wariranty, the tenements afore- 
faid with the appurtenances, in the manner 
aforcfaid ; apd thereupon he declared, that 
he hiraifelf was fcifed of the faid tenerhents 
with the appurtenmices, in his demefne as 
of fee and right, in time of peace, in 
the reign of our late lord the king, by 
taking the profits thereof to the. value, ^c. 
and into which, i6c. and thereupon he 
brought his fuit, iSc. And the faid John 
Wheeler^ tenant by his warranty, defend- 
ed his right, when, ^e. and pleaded, that 
the faid Hugh had not difTeifed the faid 
William Lowe of the tenements aforcfaid, 
^ith the appurtenances, as- he the faid 
IVilliam had before fuppofed by his writ 
and declaration aforcfaid i and thereof he 
put himfelf on the country, ^c. and the 
faid JVilliam Lowe craved leave to imparl 
thereto, and it was granted to him, ^c. 

And 



1,2<J APPENDIX. 

•And afterwards tlie faid William Lowe came 
back again into the court, that fame terrri;, in 
his own pcrfon, and the faid John Wheeler^ 
although folemnly called, came not back, 
but departed in defpite of the court, and 
Judgment made default; therefore if was adjudged, 
upon the re- ^j^^^ ^j^^ ^^jj William Lowe recover his 

covery. 

■ feifm, againft the faid Thomas and William 
NorriSi of the tenements aforefaid with the 
appurtenances; and that the faid Thomas 
and William Norris fhould have of the land 
of the faid Henry to the value, fe?r. and that 
the faid Henry fhould have of the land of the 
faid John Wheeler to the value, feff . and that 
the faid John Wheeler Ihould be amerced. 
Award of the 6?r. And thereupon the faid William Lowe 
writoffcifin. p^y^j a writ of our faid fovereign lord the 
king, to be direfted to the IherifF of the 
county afoi*efaid, to caufe him to have full 
feifin of the tenements aforefaid with the 
appurtenances, and it was granted to him, 
returnable , forthwith, 6?r. Afterwards, to 
wit, on the twenty-eighth day of Novemher^ 
that fame term, the faid William Lowe came 
perfonally into court, and the flierifF, to 
wit, fit John Cutler knight and baronet, then 
Return. returned, that he by virtue of. the writ to 

him direfted, on the twenty-third day of 
November then laft paft, caufcd the faid 
Williajn Lowe to have full feifin of the 

tenc- 
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tenements aforcfaid with the appurtenances, 
as by the writ he was commanded to do : 
and the faid jurors do farther upon their faid 
oath declare, that afterwards, to wit, on 
the firft day of May, in the year of our Lord 
one thoufand fix hundred and feventy-eight, 
and not before, the faid Hemy StrongbiU had Henry had 
iffue of his body lawfully begotten, to wit, ^f^^j^^^^l 
the within named Richard StrongbiU' the lefTor. 
lefforof the plaintiff, his firft-born and 
only fon. And the faid jurors do upon Judith died 
their faid oath farther declare, that the faid ^* ^ ' 
Judith afterwards, to wit, on the firft day 
of May^ in the year of our Lord one thou- 
sand fix hundred and feventy-nine, died 
feifed as aforefaid : after whofe death the Henry catcr- 
faid Henry entered into the faid tenements gain^ed^and* 
with the appurtenances, whereof, &c. and ibid, 
was feifed thereof as the law requires : arid 
afterwards, to wit, on the tenth day of /iu- 
guft in the year of our Lord one thoufand fix 
hundred and eighty-one, he the faid Henty 
being feifed as aforefaid, by an. indenture 
executed between the faid Henry Stronghill of 
the one part, and fir John Simp/on of the • 
Inner Temple London Knight, of the other 
part, for. and in confideration of five fliil- 
Tings of lawful money oi England mentioned 
m . the faid indenture to have been paid by 
^_- ^ ''-;' - ' • ' • thfc 



aM APPENDIX. 

the faid John Simp/on to the faid Henry 
StronghilU he the faid Henry Strongbill de- 
mifcd, bargained, and fold to the faid John 
Simffon^ the tenements aforefaid, with the 
appurtenances, mentioned in the declaration 
aforefaid; .to have and to hold to the laid 
John Simp/ony from the feaft of St. John 
Baptift then laft paft, before the date of the 
faid indenture, for the term of fix months 
then next following: as by the faid inden- 
ture, produced to the jury in evidence, doth 
more fully appear. By virtue whereof he 
the faid John Simp/on entered into the laid 
tenements with the appurtenances, mention- 
ed in the faid declaration, and was thereof 
poffefled for the term aforefaid; and being* 
And after- ^^ poflcffed thereof, afterwards, to wit, on 
wards releaf- the eleventh day of the fame month oi Au^ 

\on^ ^^ Z^fiy ^^ ^^^ y^^ ^^^ above mentioned, by 
an indenture executed between* the faid 
Henry Strongbill of the one part, and the 
faid John Simp/on of the other part, bearing 
date the fame day and year, in confidera- 
tion of the fum of nine hundred pounds of 
lawful money of England, paid by the faid 
John Simp/on to the' faid Henry Strongbill^ he 
the faid Henry Stronghillj granted, bargained, 
fold, releafed, and confirmed to t;he faid 
John Simp/on and his heirs (he thci^ being 

lA 
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in actual pofTeflloa thereof) the tenements 
aforeikid with the ap{)urcenances, mentioned 
in the faid declaration j to hiVe aad to ( 

hold to the faid John Simf/on^ his heins and 
afljgns, to the fble ufe and behoof of the 
faid John Simp/an, his heirs and affign« for 
ever : and the faid jurors do upon their faid 
oath farther declare, that in the faid laft 
mentioned indenture it is thus contained in 
the following claufe, that is to fay, [here was 
inferted, at length, a covenant to fufFcr a 
recovery,, to the ufe of* Simp/on^ his heirs 
and afligns for everj and then was ftated as 
before, mutatis mutandis^ a recovery fufFered 
accordingly.^ By virtue whereof he the faid Entry and 
John Simp/on entred into the tenements afore- sSip^fon! 
faid whereof the tenements aforefaid, men- 
tioned in the faid declaration, are parcel, 
and was feifcd thereof, as the law requires ; 
and being fo feifcd thereof, afterwards, to 
wit, on the firft day of May^ in the year 
of our Lord one thoufand fix hundred and 
eighty-three, he died : after whofe deceafe Defcent to 
the tenements aforefaid with the appurte- ^*^ ^"* * 
nances, whereof, (^c. defcended to Thomas 
Simp/on only fon and heir of the faid John 
iimp/on; by virtue whereof he the faid who entered, 
Thomas Simp/on the fpn entered into the 
faid tenements, with. the appurtenances, and 
was feifed thereof, as the law requires ; 

and 
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and afterwards, to wit^ on the fixteenth 
day of November^ in the year of our Lord 
1683, he the faid Thomas Simp/on^ being 
and by in- feifed as aforefaid, did by an indenture 
denture of tripartite executed between the faid Henry 
fale^rantcd StrongbiH and J'bomas Simpfon of the firft 
to Henry Ox- part, Henry Ox^nden efquire, by the name 
enden, ISc. ^j^^ ^^^ ^^ ^^ fecond part ; and George 

Oxenden of, fcfr, and Richard Oxenden, &?r* 
of the third part; bearing date the fanie 
day and year, in confideration of the fum of 
five (hillings of lawful money of England, 
mentioned in the faid indenture to have been 
paid to the faid Henry StrongbiH and Tbomas 
Simpfon^ they the faid Henry StrongbiH and 
tbomas Simpfon bargained and fold to the 
faid George Oxenden and Ricbard Oxenden the 
tenements aforcfaid with the appurtenances, 
mentioned in the faid declaration, (amongft 
other things ;) to have and to hold to the 
faid George and Ricbard ^ fronri the day next 
before the day of the date of the faid inden- 
ture, for the term of one whole year next 
enfuing, with an intent that the faid George 
and Ricbard fhould, by virtue of the faid 
indenture and by force of the ftatute for 
transferring ufes into poflefSon, be in aftual 
poffeffion of the premifes aforefaid, whereof^ 
6ff. and be thereby enabled to accept a 
grant and releafe of the reverfion and 

inheruancc 
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inheritance therein, to the faid George 
and Ricbardy and their heirs, to the 
ufes, intents, and purpofes, to be limited 
e^prefled and declared : as by the faid in- 
denture, produced in evidence to the faid 
jurors, it doth and may more fully ap- 
pear. By virtue whereof the faid George 
Oxenden and Richard Oxenden entered into 
the tenements aforefaid, mentioned in the 
faid declaration, and were thereof poflefTed 
for the term aforefaid ; and being fo pofTeffed Rehafe 
thereof, afterwards, to wit, on the feven- ^^«^^"fo^- 
ttenth day of November in the year laft above 
mentioned, by an indenture tripartite^ exe- 
cuted between them the faid Henry Stronghill 
and Thomas Simp/on of the firft part, the , 
faid Richard Oxenden of the fecond part, and 
the faid , Henry Oxenden and George Oxenden 
of the third part, bearing date the fame 
day and year, in confideration bf the fum 
of 995 '• 5 '^* ^^ lawful money of England, 
paid by the faid Henry Oxenden to the faid 
Thomas Simp/on^ and of the fum of 844/. 1 5 j. 
of like lawful money of England^ paid by 
the faid Henry Oxenden to the faid Henry 
Stronghill y he the faid Henry Stronghill fold, 
^iened, releafed, and confirmed to the 
liid George Oxenden and Richard Oxenden, 
(amongft other things,) the fai4 tenements 
vith the appurtenances, mentioned in the 
Q^ ' declaration 
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Entiy of 
George and 
Richard Ox- 
enden* 



And a fine 
levied to them 
by Stronghill 

and his wife. 



declararion aforcfaid, (then being in their 
, adual pofleflion) ; to have and to hold ta 
the faid George Oxenden and Richard Oxenden, 
their heirs and afligns for ever. And the 
faid jurors do upon their faid oath fur- 
ther declare, that this following claufc 
is contained in the faid indenture laft 
mentioned, [Here was fet forth a cove- 
nant for further aflurance, in b<ec veria."] 
As by the faid indenture, produced in 
evidence to the faid jurors, it doth and may 
appear; by virtue \yhereof they the faid 
George and Richard Oxenden entered into 
the faid tenements, with the appurtenances, 
mentioned in the faid declaration, whereof, 
is^c. and were feifcd thereof as the law re- 
quires; and being fo fcifed thereof, after- 
wards, that is to fay, in Michaelmas term 
in the year laft above mentioned, a fine waa^ 
levied in the court 6f our late fovereign 
lofd king Charles the fecond, before Thomas 
Jon^Sj Hugh fVyndham, Job Charlton, and 
Greftvell LevinZy his faid late majcfty's 
jtiftices of the court of Common Pleas, be- 
tween the faid Henry Oxenden plaintiff, 
and the faid Henry Stronghill and the faid 
Frances his wife, deforciants, of the tene- 
nxe«ts aforefaid with, the appurtenances^ 
mentioned in the ftid declaration, by the 
iVame of, (^c. By which faid fine they the 

faid 
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faid Henry Stronghill and Francts acknow- 
ledged the tenements aforefaid with the 
appurtenances, whereof, &f^. (aniongit 
oAer things,) to be the right of Hcnty 
Oxend&n^^ as thofe wliich he the faid Henry , 

^Oxenden had by the gift of the faki Henry 
Stronghill and Frances^ and thofe they re- 
mifed and quit-claimed from them the faid 
JHenry Stronghitl and Frances and their heirs, 
to the faid Henry Oxenden and his heirs for 
ever J and further, they the faid Henry 
Stronghill and Frances panted, for them- 
ielves and the heirs of the faid Henry Strong- 
jbilly thftt they would warraat to the faid 
Henry Oxenden and hiis heirs the tenements 
aforefaid, with the appurtenances, whereof, 
&?i:. againft tfee faid Henry Stronghill and 
Frances, and the kcirs of the faid Henry 
Strcngkii/i far ever. And the faid jqrors 
^o upon their faid' oath further declare, 
that the faid fine, levied as afore£iid, was 
levied to the ufe of the faid Cevrge Oxenden 
-and Richard Oxenden, their heirs and ^(Tigns i 
whereby the faid Georg<e Oxendeft and Richard 
Oxenden were feifed of the tenements afore- 
feid, with the appurtenances, whereof the 
tenements, mentioned in the faid decla- 
ration, are parcel, as the law requires; 
^nd afterwards, to wit, in the year of our Henry 
Lord 1695, the faid Henry Stronghill died, ^[^'^^^^° 
0^2 and 
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being then 
ander age. 
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will. 



Who entered. 



And the 
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and left iflbe of his body Richard StronghiU 
the Icflbr of the plaintiff, his firft begotten 
fon and heir, (the faid Richard then being 
within the age of twenty-one years) ; and 
the faid Richard Oxenden and George Oxenden 
being fo feifed thereof, they the faid George 
and Richard afterwards, to wit, on the 
firft day of Aprils in the nintK year of the 
reign of his prefent majefty demifed the 
tenements aforefaid, with the appurte- 
nances, whereof the tenements mentioned 
in the faid declaration are parcel, to the 
hid John Jordan^ J6hn Mittely and Thomas 
Hammond} to have and to hold to the faid 
John Jordan^ John Mittely and Thomas Ham- 
mond (rom the feaft of the annunciation of the 
bleflcd virgin Mary then laft paft, for one 
whole year, and fo from year to year, as 
long as both parties Ihould pleafe : by virtue 
of which leafe they the faid John Jordatk, 
John Mittely and Thomas Hammondy entered 
into the faid demifed premifes, with the 
appurtenances, and were poflefled thereof: 
and being fo poffeffed thereof, he the faid 
Richard Stronghilly leflbr of the faid James 
Tork, afterwards, to wit, on the feventh 
day of OBohery in the ninth year of the 
reign of his prefent majefty, entered into 
the faid tenements, with the appurtenances, 
whereof the faid tenements^ mentioned in 

the 
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the faid declaration, arc pared, and from Andejeaed 

thence drove out and removed the faid John ^^^' *^4 

•' became lci«» 

Jordan^ John MiUel, and Thomas Hammondy zed, and dc- 
and was feifcd thereof as the law requires ; and "^^^^^^.^^ ^^^ 
being fo feifed thereof, he the faid Richard 
Stron'ghill on the feventh day of OSioher in 
the ninth year of the reign of his prefent 
majefty, demifed to the faid James Tork 
the tenements aforcfaid, with the appur- 
tenances, to hold to the faid James Tork 
and his affigns, from the apih day of 
September then laft paft, to the full end 
and term. of five years from thence next 
enfuing and fully to be compleat and ended ; 
by virtue of which faid demife, he the faid 
James Tork entered into the faid tenements. Who entered 
with the appurtenances, and was thereof fj'^i^ ^^^^ ^^* 
poffefled^ until the faid John Jordan, John 
Mitteli and Thomas Hammond, afterwards, 
to wit, on the faid feventh day of OSlober 
-in the ninth year aforefaid, mentioned in 
*the declaration aforefaid, entered into the 
tenements aforefeid with the appurtenancesi 
which the faid Richard Stronghill had de- 
niifed to tlitS^i^James in the manner afore- 
faid, for the faid term, which is yet une3C»- 
pired, in . and upon the poffeflion of th<^ 
(aid James, and ejeiS^ed drove out and 
removed him the faid James from his farm 
aforcfaid, for the term aforcfaid.; and him 
CL3 tHe 
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the faid James^ fo ejcfted driven out atfd 
reitiovcd, hath withheld and ftill doth with- 
hold from his faid pofleffion thereof, as the 
faid James doth within thereof complain 
againft him ; but whether upon the whole 
niatter aforefaid, found by the faid jurors 
in the manner aforcfaid, it ftaU appear to 
his majefty's jufKccs of this court, that they 
the faid John Jordan John Mittel znd Tkomas 
Hammond are guilty of che trcfpafe aBed eject- 
ment within written, in: the tenements a- 
forefaid with the appurtenances iriention- 
cd in the faid decUration, t^e faid ju- 
rors arc altogether ignorant; and therefore 
pray the advice of this court ; and if upon 
the whole matter aforelaid, found by the 
faid jurors ia the mfanner aforefeid, it IhaH 
appear to his faid mjgefty's juftic^s of this 
court, that they, the faid John Jordan John 
Mittel and Thomas Hammond txt inconftruc- 
tion of law guilty of the trcfpafs and ejeft- 
.menr aforefaid, in the faid teneaichts, with 
;the appurtenances^ within mentioned in the 
laid declaration, then the &id jtirors de- 
clare, upon their faid oath, that they the 
faid John Jordan John Mittel aftd thonuis 
Jiafnmond are guilty thereof, in &ah manner 
and form as the faid James Tdrh^&^th. within 
• thereof complain againft them j and they 
<iflefs the. damages^ of the faid JAfnds on that 
oCcafion, bcfides hts. expences and cofts 

laid 
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laid out by him about his fuit in thi4 
<:aufc, to twelve pence, and for his ex-^ 
pcnces and colls to twenty fliillings ; b«t 
if upon the wliok matter aforefaid, found jf^^^ ^j^g^^ 
by the faid jutors in the manner srfbrefaid, theyfindthem 
itfliall appear to his faid majefty's juftices ^^^^g^^^^X- 
<^ this coort, that th^ the faid John Jordan 
John Miitel and "Thomas Hammond are, in 
conftruftion of law, not guilty of the tref- 
pafs ancf ejeftment afofcf^idi. in the tene* 
ments aforefaid, with the appurtenances, 
abovemcntioned in the faM declaration, 
then the faid jurors declare upon their faid 
oath, that they the faid John Jordan John 
Mittfl and Tlbomas -Hammond are not guiky 
thereof, in fuch manner and form as the faid 
John Jordan John Miitef and Thomas Ham-- 
mond hnye within alledged in their plea: 
and becaufe the faid juftices of this court arc Contintt* 
not yet advifed what judgment to give of ^°^^^' 
and concerning the premifies, a day there- 
fore is gi'ven to the faid parties, before fir 
George Trehy knight and his brethren, his 
faid majefty's juftices of his faid court of 
Cimmon Pleasy in fifteen days from Eafter 
day, to hear their judgnrtent thereupon, the 
proceedings to be in the fame ftate as thef 
now arc. At which day as well the laid 
James as the faid John Jordan John Mttfel 
and Thomas Hammond eame hither by their 
Q3 attornies 
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4ittornies aforefaid; and becaufe the faid 
jufticcs of this court are willing further to 
^vife thcmfelves of and concerning the 
premifes^ before they give judgment there- 
upon> a day is here given to the faid par- 
ties till the niorrow of the Holy. T'rinity, to 
hear their judgment thereupon, for that the 
faid juftices are not yet determine^Jj &f^. 



Not guilty. 



Venire. 



§ 2. Humfry v» Batburji. 

t Lut. 741. .A ND the (^\diEdwardy by Edmund Hod/all 
/jL his attorney, comes an^ defends the 
for6e and injury, when, ^f. and pleads, that 
he is in no wife guilty of the trefpafs and 
ejeftment aforefaid, as the {d\dJohn above 

Award of the complains againft him ; and thereof he puts 
himfelf upon the country, and the faid 
John does likewife the fame : therefore 
the •fherifF is commanded that he caufe 
to come hither, on the o6tave of the 
purification of the blefled virgin Mary^ 
twelve, fcf ^. by whom, fcfr. and who neither, 
i^c. to recognize, fe?f . becaufe as well, 6fr. 
At which day the jury between the faid 
parties, in the faid action, were reipited 
liere until this day, namely in fifteen days 
from the feaft'of Rafter then next following, 
unlefs his prefent majefty's juftices afligned 
■to hold the aflizes ia the county aforefaid, 
L . 4 by 



Award of 
J^ijt prius. 
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by virtue of the ftatiite, £s?^» ibould conic 
before, on Tusfday the , eighteenth day of 
March next enfuing, at Rochejier in the 
county aforefaid. And now here at this day 
the faid John came by his faid attorney, and 
the faid juft ices of aflizes before whom, i£c. 
returned hither their record in tUefe words : Pojfea. 
Afterwards, at the day and place within con- 
tained, as well the within named John Hum-- 
fry^ as the within written Edward Bathurji^ 
by their attornies within mentioned, came 
before fir "Thomas Jones knight,, his majefty's 
chief juftice of the court 0fC^i»w^» VUas^ 
and fir Job Charlton knight^ one of his faid 
majefly's juftices of the Common Pleas, af- 
(igned by virtue of the fl:atute, &Jr. to hold 
the aflizes in the county of^ Kent, and the 
jurors of the jury -whereof mention is 
within made, being fummoned, fome of 
them, namely, E.S. (^c. appear, and arc 
fworn upon the jury : and becaufc the reft of 
the jurors of tl^e jury have not appeared, 
therefore others of the by-ftanders, chofen Tales dedr^ 
by the fherifF pf the county aforefaid for '^^ftf^ntibus. 
this purpofe, are, at the rcqueft of the faid 
J<)hn Humfryy and by the command of the 
faid juftices, put on anew, whofe names are 
affiled in the within written pannel, accord- 
ing to the diredion of the ftiatute in ' fuch 
cafe made and provided ^ . and the jurors fo 

put 
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put on anew, namely J. B. &c. being calJ- 
cd, likewife appear, who being chofen tried 
:tnd fworn, together with the jorbrs before 
impanelled and fworn, to declare the truth 
of the within contents, as to the within writ- 
Jis ta two ten trefpafs and cje6hnent in two parts of 
parts of the ^^^ manor cfPallenSy with die appurtenances 
as to two within nrrentioncd (the whole in three parts 
^hl^^ to be divided) and alfo in two pans of all 
miflcs, not »^ lingular the tenement^ within writt?en, 
guilty. with the appurtenances, (the whole in ^ree 

parts likewife to be div^ided), declare upon 
their oath, that the faid £. B* is in no wHe 
guilty thereof^ as the faid B. B. hath with- 
As toth- o- ^^ aWedged in his plea : and as to the witln 
<her third \^ written tre^afs and ejeftment, m the 
al verdi^ ^^" third part of the manor afbrefaid, with the 
appurtenances^ refidue of the feid manor, 
and alfo in* the third part of all and fingukr 
the tenements aforefaid, with the appurte- 
nances, refidue of the faid tenenfients, with 
the appurtenances, (the whole in three 
parts to be divided), ais aforefaid, the faid 
' juroi^ do farther declare, tipon- their faid 
oath, that long before thdS within written 
lime when the trefpafs and ^eAmcnt with- 
in mentioned are within ftippofed to have 
been committed, namely, on the firft day 
of December An the thirty-eighth year of the 
reigo of our late f^vereigi): lady Elsxabetb^ 

larc 
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late queen of England^ one ' Paul Bathurfi P. BathuHl 
^as feifed in fee of and in the nnanor afore- ^^^^^ "* ^^^' 
iakl, with the appurtenance^^ and alfo of 
and in all and Angular the tenements afore^ 
iaid> with the appurtenances, fpccified in 
the within written declaration, in his dc^ -^ 
niefne as of .a fee : and the faid jurors hadUTucEd. 
farther declare^ upon their faid oath, Tn^tefra^ 
that the faid P^aul Batbuffi had iffue oi parent. 
ids. body, lawfully begotten, Edward Ba^ 
•ihtarfi his foil Aid heir apparent j and 
that the faid Paul Smburft afterwards and indenture be* 
bdbre the faid tirt^ when, (^c. namely, tweenP. B. 
on the fevehth dtty of Detmhety in the for- p^^^ ^d^tkc 
tieth yeacr of the reign oi our feid fate fove- Vaid Edward 
^elgn lady Eii^abeth-, late queen of England^ of di?Sr 
fi?^•. nuade <and a'sr his* deed defivered a cer- paru 
tain indenfi^^Ci feated with his feaF, execut*- 
ed between- the faM Paul B&fhurjf by the 
name of, feP^. of the onfe- part, and the 
faid Edmund Bathurft hvB {otty one J&bn 
Ihrfmmdeny George Dajy ^3^ Robert JkJfeHy 
by the names of Of r, of the^^er part, bear- 
ing date on the faid feventh (ky of Des^m^ 
hevy in the faid fortieth ijtve of the reigh 
of our faid kte fovereign lady EUztthetky 
\d,^ft queen of E^ghnd, &^. the tenor of 
which indenture followeth 'm thefe wordi j 
{fet forth the indenture in hjtt i^rbaj\ M 
it doth and may by the indenture aforBFaid^ 

now 
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new flicwn to the faid juftices, and proved 
" read and given in evidence to the faid jurjt, 

(among other things) more fully appear. 
DeathofPaul And the faid jurors further declare upon 
Bathurft, ^.j^^jj. ^^jj^ ^i^j^^ ^^ fai J p^^i Satburft after- 

- wards and before the faid time when, &?r; 
namely, on the eighth day of December ^ in 
the forty-fecond year of the reign of the 
faid late 'fovereign lady queen Elixabeth^ 
died at Goiodburft aforefaid, in the faid 
Entry of Ed- County of Kent-^ and that the faid Ed-- 
ward his fon, ^^^^ Batburji, fon and heir of the faid Paui 
Bathurjiy after^yardjs and before the faid 
time v\rhen, iSc, namely, on the tenth day of 
^ the aforefaid month of DecetHber^ in the 
forty-fecond year aforefaid, entered into the 
manor and tenements aforefaid, with the 
appurtenances,:' and was feifed thereof, as 
Who had If- the law requires'; and. that the faid Edward 
li%TdeS ^^^^«^A fon and; heir of .the faid Paul 
and Edward, Bathurft^ had iflue, of his body lawfully 
William, and b.egotten, four fpns, viz. Thomas his eldeft 
ion, Edward his fecond fon, father to the 
faid Edward^ William his third fon, and 
Richard his fourth fon 5 and that the faid 
Edward the father, beipg. fo feifed, after- 
wards and before the faid time when, &?r. 
That Edward namely, on; the firft day of May, iti the 

J^ed feifed ^^^^ ^^ ^"^ ^^^ ^^3^* ^^^^ ^^ Gowdhurfi 
aforefaid, in the faid county of jfiC^/ ; and 

that 
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that Thomas Batburfiy the cldeft fon of the 
faid Edward furvived him j and tjiat he af- Entry of 
terwards, and before the faid time when, ^^^^^ 
fcf f . nannely, on the fecond day. of May^ in 
the year of our Lord 1663. entered into 
the faid manor and tenements, with the ap- 
purtenances, and was feifed thereof as th^ 
-law requires : and the faid jurors do further 
declare, upon their faid oath, that after- 
wards, and before the faid time when, i^c. 
to wit, in Michaelmas ttrtn, in the feventh WhofufF««d 
year of the reign of his late majefty king ^^^^ovcry. 

Charles the firft, before fir Robert Heath 
knight and his brethren, then juftices of 

the court of Common Pleas of his »faid late 

majefty king Charles the firft, at IVeJlmin- 
Jier, one George Maplejden gentleman, and 
James Sarys gentleman perfonally demanded 

againft the faid Thomas Bathurfiy by the name 

of Thomas Bathurft gentleman, the manor 

of PullenSy with the appurtenances, and one 

meffuage, 6?^. as his right and inheritance, | 

and into which the faid Thomas had not 

any entry but after a difleifin, which Hugh « 

Hunt unjuftly and without judgment made 

thereon, to the faid George and James , with- 
in thirty years, ^c. And whereupon they 

declared that they were feifed of the manor, 

tenements, and rents aforefaid, with the 

appurtenances in their demefne .of a fee and 

.right. 
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Wherein Ed- 
ward Howie 
was vouched. 



Plea of the 
vouchee. 



right, in time of peace, in the time of ouf 
late fovcrcign lord the king that then was, 
by taking the profits thereof, Csfc. and in 
which, ^€, and thereof they brought their 
fuit, &V. Aad the faid Thomas perfonally 
came and defended his right when, Cffc. 
And thereupon vouched to warranty Ed- 
ward Howfty who being then perfonally 
prefent in court, gratis warranted to him 
the manor tenements and rents afbrefaid, 
with the appurtenances ; and thereupon 
the faid George and James demanded a- 
gainft the faid Edwardy tenant by his war- 
ranty, the manor tenements and rents afore- 
faid, with the appurtenances: and where- 
upon they declared that they were feifed 
of the manor tenements and rents aforefaid, 
with the appurtenances, in their demefne a$ 
of fee and right, in time of peace, in the 
time of our faid late fovereign lord the king, 
that then was, by taking the profits thereof, 
<s?r. And in which, i^c. And thereupon 
they brought their fuit, (^c. And the faid 
Edwardy tenant by his warranty, defended 
his right, when, Gf^. and pleaded that the 
faid Hugh had not dilFcifed the faid George 
und James of the manor tenements and 
rents aforefaid, with the appurtenance's, as 
they the faid George and James had by their 
faid writ and declaration fuppofed ; and 

thereof 
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thereof they put thcmfelves on the country, 
and th€ faid George and James did likcwife 
the fame ; and the . faid George and James ^^parlaace. 
prayed leave thereto to ioiparl, and ix was 
granted to them, 6f^. and afterwards, in 
that fame term, they the faid George and 
James perfonally came again there into court 
at Wejiminjier^ and the laid Edwardy al- 
though folemnly called, came hot again, 
but departed in contempt of the court, 
and made default i therefore it was adjudged Judpnent. 
that the faid George and James fhould reco* 
vcr their feifin, againft the faid Thomas, 
of the manor tenements and rents aforefaid, 
with the appurtenances, and ih^ the faid 
Thomas fhould have of the lands -of the 
faid Edward to the value, 6?r. j aad that 
the faid Edward (hbuld be amerced. And Writoffei* 
thereupon the faid George and James prayed ^"' 
his majcfty's writj to be diredbe^ to the 
IheriflF of the county aforefaid, to caufc thcnv 
to have full feifin, of the manor tenements 
and rents aforefaid, with the appurtenances^ • 
and it was grahted to them, returnable 
forthwith into the court aforefaid ; and that 
afterwards, namely, on the fifteenth day 
of November, in that fame term, the faid 
George and James perfonally came there into 
the laid court at Wejiminftery and the flier ifi^, 
namely, fir Robert Lewkener knight, then 

mada 
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Return. made a return, that he by virtue of the writ 

aforefaid to him directed, on the tenth day 

of November then lafl: paft, caufed the faid 

George and James to have full feifin of the 

manor tenements and rents aforefaid with 

the appurtenances, as he had been direfted 

by the writ aforeiaid. And the faid jurors 

do further declare, upon their faid oath, that 

IncVntm-ebe- ^j^^ f^jj Thomas Bathurft afterwards, and 

of the one before the faid tunfe when, 13 c. namely, on 

w^^* ^^Ro ^^^ twenty-fifth day of February^ in the eighth 

berts and year of the reign of his faid late m^jefty 

Henry Crifpe Yvci^ Cbarles the I ft, made and as his deed 

part. delivered an indenture fealed with his feal, 

executed between the faid Thomas Bathurft 

(by thfe nanrie of Thomas Bathurft) of the 

one part, and fir Walter Roberts knight and 

Henry Crijp efquire, (by the names of, fef^.) 

of the other part, bearing date on the 

twenty-fifth day of February ^ in the eighth 

year of the reign of his faid late majefty 

king Cbarles the firft ; the tenor of which 

faid indenture follows in thefe words : [here 

fct out the indenture]. As by the faid 

laft mentioned indenture, now Ihewn here 

to the faid juftices, and proved read 

and givfen in evidence *to the faid jury. 

That the faid (amongft Other things,) it doth and may 

T.B.mar- ^ore fully appear. And the faid jurors do 

further declare, upon their faid oath, that 

the faid Thomas Bathurft^ afterwards and 

before 



\ 



APPENDIX.' H* 

before the faid time when, ^c. namely, 
on the twenty-fixth day of the fai^ month 
o{ February y. in the eighth year of the reign 
of his faid late majefty ^in% Charles the 
firft, took to wife, and was lawfully mar- 
ried to, the above named EHzabetb Hooper i 
and that the faid Thomas Bathurjii after- And died 
wards and before the faid tiine when, iSc. ^*^<>"^iff««- 
namely, • on the twenty-feventh day of ^ 
February y in the ninth year of the reign of 
his faid late majefty king. Charles* thQ firft, 
died at Gowdhurfi aforefaid, in, the faid 
county of Kenty without any iifue of his 
body lawfully begotten ; and that die faid ^ 

Elizabeth his wijfe furvived him^ and after- 
wards and before the faid time when, &fr. That Eliza- 
namely, oA the. twenty-eighth day of Fe^ ^Si^fe?' 
bruary^ in the ninth year of the Teign of fed for her 
his faid late majefty king Charles the firft, ^^* 
fhe the faid Elizabeth entered into thp 
manor and tenements aforefaid, witli the 
appurtenances, and was thereof feifed, for 
and during the term of the life of the faid, 
Elizabeth y the reverfion belonging to the Thereverfi- 
jight heirs of the faid Thomas Bathurfi. o" expeflant 
And the faid jurors do further declare, htiis^o£T.B. 
upon their faid oath, that afterwards and 
before the faid time, when, &c. to wit, 
on the firft day of' Sober y in the year of That ^.5. 
our Lord 1658, the faid William Bathurfty ^^^^^^'^'' 
R brother 
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brother to the faid Thomas ^ made his laft 
will and tcftament in wnting, (amongft| 
other things) in thefe Englijh words follow- 
ing. ■ [Set forth the will in bd^c verba.^ 
As by the faid laft will and teftament of the 
faid William Bathurfiy now fhewn here to the 
faid juftices, and read and given in evidence 
to the faid jury, it doth and niay (anrongft 
other things) more fully and at large appear. 
And the faid jurors do further declare, 
thit the faid upon their faid bath, that the faid William 
w. B, died. 2athurft afterwards and before the faid time 
when, i£c, namely, on the eighth day of 
Julyy in the year of our Lord 1650, died 
And dfo the at Eltham in the faid county, and that 
faidEliz. ^ afterwards and before the faid time, when, 
fcff . namely, on the firft day of 'December^ 
in the thirty-fecond year of the reign of 
his prefent majefty king Charles the fecond, 
the faid Elizabeth Bathurjly widow and re- 
lift of the above named Thomas Bathurfty 
died at Gowdhurft aforefaid, in the faid 
Entry of the county of Kent y and that after the de- 

E^^fi'^as^'heir ^^^^^ ^^ ^^^' ^^^^ Elizabeth Bathurfty wi- 
toT.B. dpw and relift of the faid Thomas Bathurfiy 

' and before the faid time when, 6f ^. ' namely, 
on the tenth day of Decembery in the thirty- 
fecond year of the reign of his faid prefent 
majefty, the faid Edward Bathurft the now 
defendant, fon and heir of the faid' Thomas 

Batburfi 
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^aihurji^ tnttrtdi into the faid manor atld 
tenements with the appui^tenances, and , 
was feifed thcreof> as the law requiries. 
And the faid jurors do further declare, That the faid 
upon their faid oath, that the faid manor tenements arc 
and tenements with the appurtenances, antient de- 
now are> and for fo long a time as there ^^the manor 
is no remembrance of any man to the con- of Aylesford, 
trary, have been, of the tenure of antient 
demefne of the crown of the kingdom of 
England in fee, and during all that time 
have been and now are held of the manor 
of AyUsford in the faid county of Kent^ 
and that the faid manor of Aylesfordy with 
the appurtenances, now is, and for fo long a 
time as there is no remembrance of any man 
to the contrary hath been, antient demefne 
of the crown of the kingdom oi England. And A record of 
the faid jurors do further declare, upon their celnoreverfe 
faid oath, that the faid Edward Bathurfl a recovery 
the fon, the now defendant, being feifed <>^la'^dy» 
as aforefaid of and in the faid manor and mefne. 
tenements, with the appurtenances, (amongit 
other things) it is enrolled among the pleas 
at Wefiminftery before fir Francis North 
knight and his brethren, the juftices of the 
court of Common Pleas of our fovereign lord 
the king, of Trinity term in the thirty* 
third year of the reign of his prefent 
majefty^ that the f^iid Edward Bathurfi the 
R a fon. 
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Ton, by the mtme of Edward Baiburji 
efquiFe, ion ;and heir of Edward Batburfi 
his father, and heir to Tbemas Batburft 
efquirc, was attached to anfwer to fir 
Thomas Coleptffyre baronet, fon and heir 
o( Richard Colepeppyre baronet, and heir to 
fir fVilliam Colepeppyre baronet, .of a pica 
that whereas the faid Thomas CaUpeppyrt far 
ten years then laft paft had been, and then 
was, feifed of the nianor of Ayksfardy with 
the appurtenances, in the faid county, in his 
•deniefne as of fee ; which faid manor, with 
the appurtenances, then wasj, and for {o 
long a time as there was no remembrance 
of any man to the contrary had been, an- 
tient demefne of the crown of England^ 
and all the lands and tenements which were 
held of that, mafior had time out of mind 
been pleadable and impleaded in the court 
of, the faid manor, before the Aeward 
thereof for the time being, by his majefty's 
writ of right clofe, and not elfcwhere, ac- 
<brding to the cuftom of the laid manor, 
time out of mind therein ufed and approved 
of. And that the faid Thomas Batburft in 
his life-time, and George Maplejdeu gen- 
tleman, and James Sarys gentleman, being 
now likewife dead, well knowing the pre- 
mifes, but contriving craftily to ddceivc 
4md defraud the faid JVilliam and his fuc- 

ccffors, 
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ceflbrs^ lords / of the faid . maiior, of the 
profit of that manor i . they the^ faid G forge 
Maplejden and James Sary<Sj on the feven- 
teenth day of OSlober in the feventh year of ^ 
th« reign of his late majefty king Charles 
the firft, he the faid IVilHam being fei(ed 
of the faid manor, with the appurtenances 
in his demcfne as of ht^. profecuted out of 
the high court of Chancery of his faid late 
m^efty, (that court then being held at 
Wejhninfier in the courty of Middle/ex^) his 
faid late majefty 's writ of entry fur dijfeifa^ 
en le foft^ againft the faid Thomas Batburfi^ 
of the manor of Pullens with the appurte- 
nances, and of one meffuage, 6rr, direfted 
to the IherifF of the fame county, and re- 
turnable before his faid late majefty's juf- 
tices at Wefiminfier aforefaid, on the morrow 
of All Souls then next enfuing ;. by virtue 
of which faid writ and the return thereof, 
fuch proceedings in law were made and 
had thereupon on the faid morrow of All 
Souls i arid other concurring circumftances 
requifite in fuch cafes, that they the faid 
George and James in Michaelmas term, in 
the faid feventh year, recovered againft 
the faid "Thomas Batburft the faid manor of 
Pullens^ and the faid tenements and rents, 
with the appurtenances j as by the record 
and proceedings thereof, now reniaining 
R 3 ^« 
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in his faid majefty's court, before hU 
juftices, to wit, at W^eftminfier aforefaid, 
it doth and may more fully and at large 
appe^$ which faid recovery was fufiered. 
to the ufe of the faid Thomas Bathurfi and 
his heirs for ever; and by means of the 
faid recovery, and by force of an a6t made 
in the parliament of our late fovcreign 
Henry VIIL late king of England^ on th^ 
fourth day of February^ in the twenty^ 
feventh year of his reign, at Weftminfi^^ 
jn the county of Middlefex^ for transferring 
ufes into poffcflion, he the faid Thomas 
Bathurfi became feifed of dnd in the faid 
' manor of PullenSy and of thp tenements 
and rents afbrefaid, with the appurtenan- 
ces, in his demefne as of fee. And he the 
faid Thomas Colepeppyre farther declared^ 
that the manor tenements and rents, with 
the appurtenances^ fpecified in the faid 
writ of entry, at the time of fuing out of 
the faid writ, and alfb at the time of the 
faid recovery thereupon had, were held of 
the faid fV. C, as of his manor of AyUsf^rd 
aforefaid, and during all the time aforefaid, 
until the day of fuing out the faid writ, 
according to the cuftorn of the faid nianor 
oiAylesford^ were pleadable and impleaded 
in the court of the faid manor, and not elfe- 
'^here \ by which recovery fuffcred in the 

roanqef 



A P P E N: D I X, 247 

manner aforefaid, the faid minor oi PuUenSy 
and the tenements aforefaid, with the ap- 
purtenances, became a frank fee, and plead- 
able and impleaded at common law, to the 
deceit of the court of the faid William^ 
lord of the manor of Aylesford aforefaid, 
and to the manifeft danger of the dilinhe- 
rilbn of the faid T. C. to the damage of "the ' 
faid T. C. forty pounds; and whereupon 
the faid T. C. by Hope Gyfford his attorney 
complained, that whereas the faid y. C 
for ten years then laft paft had been, and 
then was, feized of the manor of Aylesford^ 
•with the appurtenances, (and fo reciting 
the count in the adion of deceit in the fame 
manner with the writ above mentioned, 
until you come to the words) to the da- 
mage of the faid 7*. C. forty pounds, and 
thereof he brought his fuit, ISc. An4 
the faid £. B. the now defendant, hy Ed-- 
tnund Had/ell his attorney, came and de- 
fended the force and injury, when, fc?r, 
and pleaded that he could not deny the 
a£tion of the faid T. C nor but that the 
faid nomas was, and for ten years laft paft 
had been, feized of the faid manor of Aylef- 
ford with the appurtenances, in his demefne 
as of fee ; nor but that the faid manor with 
the appurtenances, then was, and forfo long 
(^ time as there had been no remembrance 
' R4 of 



»4? APPENDIX, 

] 

(^ any man i^ ihc contrary had been, j 
antienc demefne of {he crown of Engiand ; 
iior buc that all the lands and tenementSj 
which 'v^ere held of the faid manor, were 
time put of mind pleadable and implead- 
ed in the court of the manor afprefaid, 
before the fteward thereof for the time 
being, by his majefty's writ of right cJofe, 
and not clfewhere, according to the cuftom 
of the faid manor, time out of mind ufed 
and approved of; and that the manor, with 
the tenements and rents aforefaid, fpccified 
in the faid writ of entry, at the time of 
fuing out the fame, and at the tinie of the 
faid recovery thereupon had and fufFered, 
were held of the faid ^. C. as of his manor 
of Aylesford aforefaid ; and during the time 
aforefaid, dll the day of fuing out the faid 
writ, had been pleadable and impleaded 
in ^the court of the faid manor, accplrding 
to the cuftom of the fame manor of AyleJ- 
Judgment for ford', as the faid f. C. had above alledged^ 
ii^thet^S^ in his writ and declaration aforefaid; there- 
iifc«it, fore it was adjudged, that the faid ST, have 

again his faid court, that is, that the nianor 
rents and tenements aforefaid with the 
appurtenances, -fpecified in the faid writ of 
entry, be pleaded removed and brought 
back again into the faid courts within the 
ji}rxfdi(3;ipi> thereof, notwithftapding the faid 
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judgment given upon the faid writ of entry, .- 
in his faid late majefly'S court at fVeftminJler 
aforcfaidj and that the faid recovery be 
annulled, and made entirely of no effeft : 
and that the faid ST. he reftored to all things 
which he loft by reafon of the faid judg- 
ment, given upon the faid writ of entry; 
and that the faid Edward Bathurft the Tie- 
fendant be amerced : As by the record 
thereof, now remaining at ' fVeftmififter^ }^ 
the county of Middlefex^ recorded, it doth 
and may more fully appear. And the faid 
jurors do further declare, upon their faid 
cwith, that afterwards, and before the faid 
time when, &fc. namely, on the firft day Entry of Eli^ 
of 4>n7, in the thirty-fourth year of the ^^wiiurm^ 
reign of his prefent majefty, Charles the Bathurft, 
fecond,^ now king of England^ &c. Ihe 
the faid Elizabeth Bathurft widow, late wi^e 
. of the faid IVilliam Bathurft deceafed, en- 
tered ihto the manor and tenements, with 
the appurtenances aforefaid, and was thereof 
poffeffedi and that the faid Elizabeth Ba- 
thurft widow, relid of the faid tVilliam 
Bathurft, afterwards, and before the faid 
time when, (sc. namely, on the faid feventh who leafed tp 
day of the faid month of Jpril, in the [teJ^kbtS 
thirty-fourth year aforefaid, made and as for five year^, 
her deed delivered an indenture, fealed with 
|}er feal, executed between the faid Eliza- 

beth 
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now alive. 
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i^tb Batburjl laft above named, by the 
name of, tffr. of the one part, and Thomas 
Cramps by the name of, (^c. of the other 
part, bearing date on the faid feventh day 
of jlprily in the faid thirty-fourth year j 
the tenor of which faid indenture followeth 
*ix\ thefe words j [this was a common leafe 
for five years, njade by Elizabeth Bathurfi 
to Crampe.l And the faid jurors do further 
declare upon their faid oath, that the faid 
Eiizabeth Batburft widow, relid of the faid 
Wtllidm Bathurfi^ is now alive, and in good 
health; [and then the jury found the leafe 
entry and ^ oufter in the declaration, anfi 
made the proper general conclufion,] but 
whether, C^<:. 



Lut. 756- 
Vcrdid, as 
to part for 
jthe plaintiff. 



§ 3. Norton v. Ladd. 

AS to nine acres three roods and an half 
of land, with the appurtenances, part 
of the tenements fpecified in the within de- 
claration, the faid jurors declare, upon their 
oath, that the faid John Ladd is guilty of 
the trefpafe and eje<n:ment within written, 
in the nine acres three roods and an half 
of land afprefaid, with the appurtenances, 
as the faid John Norton doth within com- 
plain againft him ; and they affefs the da- 
mages of the faid John Norton^ by reafon 

of 
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of the faid trefpafs and ejeftment, befid^s 
his expenfees and cofts laid out by him • 

^bout his fuit in that particular, to fix- 
pence, and for his expences and cofts to 
forty ftiillings: and as to one gardert, 
£5?r. with the appurtenances, other i part 
of the tenements Ipecified in the within 
declaration, with the appurtenances, they 
declare, upon their faid oath, that the faid 
John Laddy is not guilty pf the within writ- as to other 
ten trefpafs and ejeftment, }n the faid one P^^ ^*^^ S^**'* 
garden, &?<•. with, the appurtenances, in 
luch manner and form as the faicj John 
Ladd hath within alledged in his plea : and 
as to on.e meffuage, &f^. refidue of the tene- 
ments with the appurtenances, within men- 
tioned in the faid declaration, the faid ju- , ^ 
rors do further declare, upon their faid And as to the 
oath, that long before the faid within writ- wk^ver- 
ten time, when the within fpeeificd leafe di<^^; that 
was made, one Edmund Cook itmov was fcif- Cook^the 
cd in his demefiie as of fee, at the will of. elder being 
the lord of the manor of Thorheg cum mem- ofSpthdd 
briSi in the county of Norfolk, according lands/ 
to the cuftom of the manor aforefaid, of 
and in the faid one meffuage, £sfr. with the 
jippurtenahces aforefaid, in Brinton Brining^ 
ffam, and Stodey, being cuftomary tenements, 
held of the lord of the manor aforefaid, 
ftnd parcel of the manor of fhomeg cum 

fnembris^ 
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and haidng* 
three Tons, 
and three 
daughters^ 
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mefnhriSi in the faid county of Norfolk, and 
demifed and dcniiiable by the lord of the 
faid manor^ or his fteward thereof, for the 
time being, by copy of the court rolls of 
the faid manor, to any perfon or perfons 
wh^tfoever, willing to take the fame in 
£be-fimple, or otherwife, at the will of the 
lord, according to the cuftom of the manor 
.aforefaid* And the faid Edmund Cook fenior 
being fo feized thereof, and having iflue 
three fons> of his body lawfully begotten, 
Robert Cook, Edmund Cook and John Cooke, 
and three daughters, Cicefy, Ellen, and j4lice, 
he the faid Edmund Cook, afterward^ and 
before the within written time when the with- 
in mentioned leafe was made, at the court 
of the manor of Tborneg cum membris afore- 
faid, held there on the fifth day of OSober, 
in the year of our Lord 1659, perfonally 
and in open court, before the whole ho^ 
mage, furrendered into the hands of the lord 
of the manor aforefaid, by the hands of the 
ileward of the court, all his cuflomary 
mefluages lands and tenements whatfbevefj 
as well in pofleflfion as in reyeriion, within 
that nmnor, by copy of the court roUsy 
according to the cuftom of the manor afore- 
faid, to fuch ufe or ufcs as he fhould, by 
his laft will and teftament in writing, Hmit 
or appoint; and that the faid Edmund Cook 

fenior 
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icnior Jiad then Atne hb wife, and aftcf- 
-wards, namdy, on the ninth day of June, 
in the year of our Lord 1668 made and 
ordained his laft will and teftament in writ'- 
4iig, and thereby gave and dcvifcd in thefc 
following EngUJh words, to wit, [here wje 
let out the wiU o( Edmund Cook the elder, 
in h^ec verha^ by which he devifed the pre- 
itiiies to his wife for lifei remainder to 
his fon Edmund in fee.] As by the faid 
-Idft will and teftament of the faid Edmund 
Cook the father, now (hewn here in couit 
and given in evidence, it doth more fully 
appear. And the faid jurors do farther and died* 
^clare upon their faid oatli, that after the 
iaid firft day of jiuguft, in the faid year of 
our Lord 1668 the faid Edmund Cock the 
tcftiator died at Brinton aforefaid : . after ^ 
whofe death, namely, at a court fpecially 
held for the faid manor of Tbomeg cum mem^ 
Ms, on the eighth day of May in the twen- 
ty-fourth fear of the reign of his prefent 
majefty, the faid Edmund Cook, the fon of 
the faid Edmund Cook deceafed, came and 
brought into the fame court the faid laft 
will and teftament of the faid Edmund Cook 
dcceafed, and craved of the lord of the Admlffion 
faid manor, to admit him tenant -to the ^^^^J'^, 

' , Cook, the 

remainder of the faid one oaefluage, fsfi*. fon. 
with the appurtenances -, whereupon the faid 
3 Edmund 
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{on, by the mine of Edward Bniburft 
efquirej fon ;and heir of Edward Batburft 
his father, and heir to Thomas Batburft 
rfquire, was attached to anfwer to fir 
Thomas Colepipfyre baronet, fon and heir 
o( Sicbard Colepeppyre baronet, and heir to 
fir William Colepeppyre baronet, ,of a plea 
that whereas the faid Thomas Colepeppyrt for 
ten years then laft pafl: had been, and then 
was, feifcd of the nianor of AyUsford^ with 
the appurtenances, in the faid county, in his 
deniefne as of fee \ which faid manor, with 
the appurtenances, then was; and for fo 
long a time as there was no reimembrancc 
of any man to the contrary had been, an- 
tient demefne of the crown of England^ 
and all the lands and tenements which were 
held of that, manor had time out of mind 
been pleadable and impleaded in the court 
of. the faid manor, before the fteward 
thereof for the time being, by his majefty's 
writ of right clofe, and not elfcwhere^ ac- 
A)rding to the cuftom of the laid manor, 
time out of mind therein ufed and a{^oved 
of. And that the faid Thomas Batburft in 
his life-time, and George Maplejden gen- 
tleman, and James Sarys gentleman, being 
now likewife dead, well knowing the pre- 
mifes, but contriving craftily to deceive 
and defraud the faid JVilUam and his.fuc* 

ceffors, 
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ceflbrs, lords / of the faid . manor, of the 
profit of that manor i , they the faid Gfor^e 
Maple/den and James Sarysy on the fcvcn- 
teenth day of OSiober in the feventh year of ^ 
th€ reign of his late majefty king ChatUs 
the firft, he the faid William being feifcd 
of the faid manor, with the appurtenances 
in his dcmcfne as of fee,, profecuted out of 
the high court of Chancery of his faid late 
m^efty, (that court then being held at 
Wefimhifi^ in the courty of Middle/ex^) his 
faid late majefty's writ of tntry fur dijffeifai 
en Ufoft^ againft the faid "Thomas Batburfi^ 
of the manor of Pullens with the appurte- 
nances, and of one mefluage, &r« direiSted 
to the IherifF of the fame county, and re- 
turnable before his faid late majefty's juf- 
tices at Weftminfter aforefaid, on the morrow 
of All Souls then next cnfuing ;. by virtue 
of which faid writ and the return thereof, 
fuch proceedings in law were, made and 
had thereupon on the faid morrow o{ All 
Souls ^ apd other concurring circumftances 
requilite in fuch cafes, that they the faid 
George and James in Michaelmas term, in 
the faid feventh year, recovered againft 
the faid Thomas Bathurjl the faid manor of 
Pullens, and the faid tenements and rents, 
with the appurtenances j as by the record 
and proceedings thereof, now reniaining 
R 3 '^^ 
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afterwards, namely, on the firft day of Au- 
guft in the year of our Lord 1675. died 
at Brinton aforefaid, without any iflue of 
their or either of their bodies lawfully be- 
gotten; and the faid Anne Cook widow, 
the mother, furvived the faid Cicely^ Ellen 
and Alice I and afterwards, namely, on 
the firft day of Seftemhevy in the year of 
our Lord 1675, the faid Anne Cook died at 
Brinton aforefaid, and that afterwards, name- 
ly, on the nineteenth day of 'January in 
the year of our Lord 1680. the faid John 
\ Cooky brother to the in^ Edmund Cook the 
fon deceafed, came into the court of the 
faid manor of Tborneg cum memhris aforefaid, 
held on the fame day and year laft n^en- 
tioned, and brought into that court the 
laft will and teftament of the faid Edmund 
the fon, his brother> made in writing, bear- 
ing date on the ninteenth day of May in the 
year of our Lord 1674 aforefaid, and the 
faid John Cook praved of the lord of the - 
faid manor, to admit him tenant of the 
premifes, according to the intent and 
purport of the faid furrender and laft 
will of the faid Edmund Cook thje fon 5 
whereupon the faid John Cook was, ac 
the faid court of the fame manor, there 
held on the day and year laft ^bovc 
mentioned, admitted a tenant to the faid 

one 
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one mcffuagt, bfc. vrith the appurtcnantci^ 

According to the cuftpm of the manor afore^ 

faid I Und the faid tenements with the ap* 

purtenances> Weit then and there graniedi 

in the fame couft, to the faid John Cook^ 

by the lard of the faid manor, according 

tb thecoflbm thereof J to hold to the faid 

Jobfiy according to t\\t ifttertt aftd purport 

of the faid fufrender and laft will of the 

faid EdfkUnd Cgok the fon> at the will of 

the lord> according to the cuftom of the 

manor rforefaidi as by the copy of thu 

court rdls lafl: above mentioned made 

theretiponj now brought here into court, 

4ild giv^n in evident^ to the faid jurors, 

more fully ftiajr appear j whereby the faid 

John Caok eititered into the faid tenements 

with the a|)ptirtenancesj laft above men* 

ttoned, ilnd was feifed thereof, as the law 

requires. And being fo thereof feifed, he Letter of at- 

the faid "jhbH Ow* afterwards, namely, on Forney, to fur- 

1 fi L J r m , . , render to the 

the t¥^nty-fixth day of February^ in the ufeofjohn 
tear of <Hir Lord 1682, by his writing, J-.ad<i».and 

- - - , his heirs; 

purpotting to be a letter of attorney, under upon condi- 
the hand aTui fcal of the faid Jabn Cook^ tion to be 
beafiftg date the day and year faft above. mcntofio6^' 
mentioned, and attefled by J. C. fenior 
and F. JV. junior, fufficiently autborifed one 
7» C junior gentleman, a cuftomary tenant 
of the iti^or aforefaid, to farrender into 
S the 
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the hands of the lord of the faid manor, ac^ 
cording to the cuftom of that manor, the faid 
one mefluage, Csf r. to the ufe and behoof of 
one John Ladd his heirs and affigns for ever ; 
upon this condition, that if the faid John 
Cook, his heirs executors and afligns or ahy 
of them, Ihould pay, or caufe to be paid, 
to the faid John Ladd, his executors admi- 
niftrators or affigns, the fum of io6/. 
upon the twenty-fcventh day of Fehruary^ 
which fliould be in the year of our Lord 
1683, at or in the dwelling houfe of the 
faid 7(?i&» Ladd^ fituate in Norwich afore- 
faid, that then the faid laft mentioned fur- 
render fhould be void, or otherwife ihould 
Surrender remain in its full force 5 and afterwards, td 
accordingly; wit, on the fourth day of March, in the year 
of our Lord 1 682, the faid J. C. junior came 
there into the court of the manor of Tbameg 
cum membris aforefaid, held at that manor, 
on the fixth day of March, in the year of 
Our Lord 168 a, htiort fVilKam Burleigh 
• ' efquire, fteward, and by virtue of the faid 

writing or letter of attorney, according to 
the cuftom of the manor aforefaid, in the 
... . name of the faid John Cook, furrendercd into 
the hands of the lord of the faid manor,' 
by the hands of the faid fteward, the lands 
and tenements laft above mentioned 5 to 
the ufe and behoof of the faid John Ladd, 

his 
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Kis heirs and affigns for ever; upon this 
condition, i^d \^prquf\. And the jurors Death of 
further decide, upon their faid oath, that ^nd his bro- 
thc fuid John Cooky afterwards and before thcr Robert* 
the within written time when the within- 
fpftcified leafe was made^ namely, on the 
twentieth day Kyi February y in. the firft year 
of the reign of his prefent majefly, died at 
Brinton aforcfaid, without iffue of his body 
lawfully beg&tten j aad that the faid Robert 
C^^/fe then and there likewifc died, and that 
afterwards, to . wit, on the twelfth day 
of May^ in the firft year of the reign of 
his faid prefent majefty, the faid John Ladd 
Came into the court of the faid manor, 
held at the faid manor on the day and year 
laft above mentioned, and (hewed, that 
neither the faid fum of io6 /. or any part 
thereof, was paid, at. the day and year 
above mentioned for the payment thereof, 
according to the intent and purport of the 
laft mentioned furrender, arid prayed, of 
the lord of the faid manor> to admit him 
tenant to the premifes aforefaid i and there-* 
upon the faid John Ladd was, at the fame 
court of the manor aforefaid, admitted tenant 
to the faid one meffuage, &?r. with the ap- 
purtenances, according to the cuftom of the 
manor aforefaid, and thofe tenements were 
then and there granted to the faid John Ladd^ 
S 2 in 
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in the fame court, by the lord of the faid 
rAanor^ according to the cuftonti of that 
manor 5 to hold to the faid John Ladd his 
heirs and affigns, according to the intent 
and purport of the laft mentioned furrcnder^ 
at the will of the lord, according to flic 
cuftbm of the manor aforefaid; as bythft 
Cbpy of the court rolls laft ibdvc mentioned 
tti^de thereon^ noi* fhewii and brought into 
this court, aild given in evidence to the 
faidjurors^ more folly may appear; where- 
upon the ftid ^obH Ladd entered into the 
faid nieffuage Arid lands, ^ith the appur- 
tenances, laft Above meiitioned, and was 
feifcd thereof, as the law requffes. And 
the faid jurors do, upon their faid oath. 
Title of the further dctlare, that Cicely Qwk and Mary 
Cook, named in £he within declaration, are 
coufins and next heirs to the faid Edmund 
Co6k the fon, and to the faid Jabn Cook, 
knd to the faid Cicely Ellen and ytlice, 
daughters of the faid Edmund Cook the elder, 
that is to fay, daughters and heirs of Robert 
Cooky brother to the faid EdmUnd the fon, 
and to John Cook, which faid Robert was the 
eldeft fon and heir to the faid Edmund Cook 
the elder, grandfather of the faid Cicely and 
Mary named in the declaration aforefaid, 
and father to the faid Robert and Edfmtnd 
the fon, and John Cook ; and that the faid 

John 



leiTor. 
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John Laid cUims his right ti^c and intereft 
in ifac prcmifes gifgrcf^ud, by virfue of th^ 
iiurrender aad admiffion lal]k above men- 
tioned. And th.c f^d juror? dp further 
declare, upon their faid Q^th, tji^t the laid 
Cicely Cook and Jf4<^ry Coo^^ named in the 
dcclaratiop aforielaid, after the deceafe of 
riie faid JfA^n Cqqk and before the f^^d tifnp 
when the kafc jiforpfgid ;v^^ V^^i P?nirfy> 
on the firft day pf M(^Tch ifl f^ip ft-ft year 
of tfaje reign xrf" }m f#4 prjefe^t ipaiefty, 
.entered iixto jch^ faid pA^ mpffu^ge, ^c. 
with fih^ ^purjtenar^c;es^ and wa? ^i^^^.d 
.th^eof, SIS thjc law reqAiircs; [ancj they 
fortfeer fpund the If jfe entry and pui^er.] 
ikixd if ^ ip^iid^nt l>e gv^ty gf tjtie tre^- 
pafs ^4 jeje&menjt^ (fff • th^ they find him 

:^i #l4 if 'V^^ (?i>^ f!icy fi# J?i?^ fl^t 

T-X^lare vj?o? the^r path^ that the teri^- SpecSVer-^* 
,jL^ -nienj:^j menjtioned in the wijt^ih written ^^<^> that the 

*7' , ^. ' ...* ^..r,, ''\^' ,' ' > tenements are 

^d^claratipn, are ^afid always have bf en cuf- copy-hold, 

tomary tepements, and parrel of the manor William 

t£ Ne^ntonm±t county .o{ f^^^^ of which feifedofthe 

faid manor fir fFilliam Eaftcourt knieht manor in fee 5 

was feifed ^n Jiis denqefn^ as of afee.; and weeksoATe 

that one William Weeks was feifed of the copy-holdte- 

y ' 'S3 ' "' " faid ~^^>fo' 



CLJbZ 



Marriage of 
Weeks with 
Eliz. Kite, 



Death ofWil* 
liam £ail- 
court; and 
defcent of the 
jnanor to 
Amy Eaft- 
court and the 
leffor of the 
plaintiff, and 
that William 
Weeks per- 
mitted the 
meffuage to 
be ruinous, 
and demifed 
for a year, 
and fo from 
year to year. 



APPENDIX. 

faid cuftomaiy tenements for the tenn of his 
natural life, by copy of the court rolls of 
that manors at the will of the lord accord^ 
ing to the cuftom of the faid manor ; and that 
the faid JVilliam Weeks being fo feifed of the 
faid cuftomary tenements, he the faid William 
Weeks married one Elizabeth Kite, and after- 
wards the faid William Eaft court died feifed, as 
aforefaid, of the faid manor \ after whofe de- 
ceafe the manor defcendcd to one Amy Eajt- 
court y and to the within named AnneEaftcourt 
the plaintiffs leffor, as fitters and heirs of 
William Eajicourt ; and that afterwards the 
faid William Weeks permitted the within 
mentioned meffuage to be ruinous and out 
of repair and in decay, for want of neceffary 
repairs thereof; and that afterwards, to 
wit, on the twenty-fifth day of November^ 
in the year of our Lord 1690, the faid Wil^ 
liam Weeks, by his deed fliewn to the faid 
jurors in evidence, demifed all the faid 
cufl-omary tenements to one Edward 
Browne, to have and to hold to the faM 
Edward Browne from the feaft of faint 
Michael then laft paft, for and during the 
term of one whole year from thence next 
enfuing j and fo from year to year for the 
term of ten years then next enfuing, if the 
faid William Weeks fhould fo long happen 
tQ live, at the yearly rent of ten pounds, 

to 
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to be paid to the faid William Weeks for 
the fame; and afterwards the faid Amy 
'Eaftcourt died feifed of a moiety of the 
faid manor in her demefne as of a fee ; 
after whofe death the faid moiety defcended 
to the faid Anne Eaftcourt^ as lifter and 
heir to the faid Amy^ whereby the faid Anne 
'Eaftcourt was, and now is, fole feifed of 
the manor aforefaid, in her demefne as of 
fee : and that afterwards, on the firft day 
tA February in the year of our Lord 1696, 
the faid William Weeks died feifed, as afore- 
faid, of the faid cuftomary tenements : and 
that within the manor aforefaid there is, 
and for fo long a time that there is no 
memory of any man to the contrary, there 
hath been, and was a cuftom ufed and ap- 
proved of, that the wife of every cuftomary 
tenant who died feifed of any cuftomary 
tenements, parcel of that manor, of any eftate 
therein for the term of his life, hath ufed, 
and ought, to have and enjoy all fuch 
cuftomary tenants, whereof her huftjand 
died fo fejfed, for and during the time of 
her widowhood, at the will of the lord of 
the manor for the time being, according to 
the cuftom of that manor \ and alfo that 
the executors and adminiftrators of every 
fuch cuftomary tenant, dying feifed of fuch 
'eftate as aforefaid, of and in any quftomary 
S 4 tenc* 
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tenement^, ptrcd of the manor aforcfeLd> 
at any time after the fcaft of the birth of our 
Lord Chrift, and before the feaft of the 
annunciation of the t)leflfed virgin Mar^p 
hath been accuftomcd, and ought,. to have 
and enjoy all fuch cuftomary tenements, tiW 
the fcaft of 5/. Michael the arch-augel, next 
after the death of fuch cuftomary tenant (b 
dying feifed, and no longer j and thaJt after 
the fev^ral deaths ,ef the faid ff^illmm Eqfi^ 
cwrt. Amy Eaftcourt ^uid Willum IVe£ksy an4 
before the feaft of «?/. Michael the arch-jmgcl 
next after the death of the ftid William Weeks^ 
to wit, on the twenty-foyrth day of Septem- 
ber ^ in the year of our Lord 1697, the 
within named Ann^ Eaftcourt leflbr of the 
plaintiff entered in and upon ajl thp iSiid cyfr- 
tomary tenement, claiming tfcc (afflue a3 » 
forfeiture to tie faid Anne^ a$ lady of 
the manor aforefajd, and wa3 feifed of ib^ 
faid cuftomary tenement?, as the law re- 
quires ^ and that the meflyage afprefaid 
t>eing fo out of repair, continued fa 
jDut of repair and in decay, for w.ant pf 
jiecpflary repairing the famp, till the fai4 
time jof the entry made by the fai4 
Anne Eajicourty as aforefaid. And fhe fai4 
jurors do further jdeclare, upon their fai4 
oath, that the faid mefluage now is, ?an4 
for the fpace of a oionth laft p^ft hatlj 
4 # been. 
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been, veil and ibfficiently repaired^ at the 
cofts and charges of the faid EUwtitb^ who 
-was wife of the faid fFilliam Weeks at the 
rime of ly^ jtlis^; and that a^ef the entry 
made as aforefaidj to wit, on the within 
'Written nineteenth day of January ^ in the 
ninth year of the reign of his faid prefent 
^mjeAy, the faid Anne Eajlcourt deniifed 
che faid cuftomary tenements, to the w;thjn 
named John Eaftcmrty to' have and to hold 
to the faid Jakn^ from the laft day oi 'Decern^ 
ier then !aft, for the term of feven years 
from thence next enfiiing; by virtue of 
which faid demife, he the faid John entcrcLd 
into the faid cuftomary tenements^ and wa^ 
pofleffed thereof, until the within name4 
Alice fTeeksy (as a fervant to the faid Eltzq-^ 
hetb IFeeksy who was wife to the faid ^/7- 
iiam Weeksy and 'by her fpecial comipg;id^ 
entered into the faid cuftomary teneipents^ 
in and upon the pofleffipn of the f%jd Jgfm^ 
and ejefted drove out and removed hijfj, 
from his faid farm therein, as the fg^id Jobti 
Eaftcourt Iradi therein declared. And the 
faid jurors do, upon their faid oath, further 
declare, that ahe faid EUzabetby who was 
^ife to the faid Witliam Weeks at the tinnie 
of his death, now is, and ever fince the 
death of the faid fTWiam Weeks hath 
been and remained, a widow unmarried, 

and 
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Leafe to the 
plaintif ; anl 
entiyofthc 
defendant, 
as fervant t5 
Elizabeth 
the wife of 
WilUam ' 
Weeks. 



Th^t the U^ 
Elizabeth is 
now ahye, 
and jiinmar- 
ried* 
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JjVlU 765. 
3 Mod. 221. 



That the 
tenements 
are copyhold. 



Henry War- 
ner and Eliza- 
beth his wife 
feifed (in 
right of 
Elizabeth) 
for life* 



appendix;? 

and in good health. And then the jurors 
conclude (as ufual.) 

§ 5. King V. DilliJiQn. 

AND the jurors of the jury, where- 
of mention is within made, be- 
in^ called, likewife appeared, who being 
chofen tried and fworn to declare the truth 
of the within contents, declare upon their 
.oath, that the within written tenements 
with the appurtenances, wherein the tref- 
paf^ and ejeftment within written are fup- 
pofed to have been committed, are, and 
for fo long a time as there is no remem- 
brance of any man to the contrary have 
been, parcel, and cuftomary tenements, of 
the manor of Swefling-Cam^fey with the ap- 
purtenances, in the faid county of Suffolk ; 
and have been, during all that time, de- 
mifed and dcmifable by copy of the court 
rolls of that manor, by the lord or lady 
thereof for the time being, to any perfon 
or perfons whatfoever, willing to take the 
fame in fee-fimple or otherwife, at the will 
of the lord or lady, according to the cuftom 
of the manor aforefaid s and that before 
the within written time when the trefpafs 
and ejedtment aforefaid are fuppofed tO:havc 
beqn done, one Hm^y Warner and J^lizaketb 

his 
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'his wife, in right of the faid EUzahethy 
w^ere feifed of the tenements within written 
'with the appurtenances, in which, isfc. in 
their dennefne as of freehold, for the term 
of the life of the faid Elizabethy the remain- Remainderto 
der thereof belonging to John Ballett and J^^^/^^*''^ 
his heirs, at the will of the lord, according 
to the cuftomof the manor aforefaid. And 
the faid jurors do, upon their faid oath, fur- 
ther declare, that within the manor afore- Cuftom that 
faid, there now is, and for fo lone: a time J-^^""ender 

*=* be prefetited» 

as there is no memory of any man to the the party, 
contrary there hath been, fuch a cuftom, ^*?"S^^„ 

•L •/- r 1 /• n. t / right, ihall 

that It any lurrender of any cuftomary lands be thrice pro- 
or tenements of the manor afcfrefaid be claimed to 
made to the lord or lady of the faid m^nor be admiued 
for the time being, out of the court of the 
faid manor, accordingto the cuftom thereof^ 
it ihould be prefented by the homage of 
the court of the manor aforefaid, at the 
firft court of the faid manor next after fuch 
furrender, to be held at that manor ; and 
that after fuch prpfentment, made in the 
manner aforefaid, the firft puhlick procla- 
mation Ihould be made in the fame firft 
court, that fuch perfon who hath a right to 
be admitted to the tenements aforefaid, fo 
rfurrendered, {hould appear at that court, 
and pray to be admitted to the cuftomary 
tenements comprifcd in fuch furrender, ac- 
cording 
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cording to the latent and purport thercr 
of : and if fuch pef&n> who had a right to 
be admitted to the tenements afi3r£faid> fib 
furrendered^ came not at die hmc firft 
courts and prayed to be admitted > nor 
was admitted to the tenants with the ap- 
purtenances, mentioned in £jch furrender 
as aforefaid, then at die fccond court .pf t^ije 
faid manor, to be held neict nftef fucjh fi^f.- 
render, another publick pxQcl^jrnation (hall 
be made, diat fuch perfqn who hath ^ lig^t 
to be admitted as afocefaid> fhoijld appea;* 
at that iame court, and Jhoqld pray fxf bp 
admitted to the cuftomajy t^e/iement^, ac- 
cording to the intent and puip0fe iof the 
furrender ^re&id: and if fi^ch pjerCpn^ 
^o liad a right to be ^ixmtt^ is 9(<^fir 
&id, came not at £acl^ fmwi ^fiN^fj jLod 
^prayed to be adfaitted, nor was sdff^tf^tcd, 
to the tenennents «widi die appuritenAa- 
ces, mentioned in ^h furrender as a&re- 
faid, then at the third court jof tbt 
faid manor, next after fuch furrender, held 
at the manor aforefaid, there Aould be 
another pubKck proclamation made, -that 
Ijicl;^ perfon, i^ho had a right 10 be admit* 
ted as aforefaid, fliould come at thefamic 
third court, /and pray to be admitted to 
the tenements mentioned in fiich furrender : 
> and if fuch perfon came not at diat court, 

and 
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and prayed to be admitted, nor was ad-, Andifhewill 
mittcd, to the faid tenements with the "^^?^i" . 
appurtenances, then the fieward of the faid proclama- 
tourt for thf time being commanded, and ^^^^.^^^ 
by the cuftom of the manor aforcfaid therein ^J be felfcdT 
tifed ahd approved of for fo long a time tothcufeof 
As there is fto remembrance of any man to ^^ 
the cohtrary, hith ufcd tt> command, the 
bailifF of the faid manor for the time beings 
to feize fuch Icrtenierits fo fnrteiidercd, ih» 
the harids of the lord or lady of the faid 
manor for the tinie bcingi And the faid 
jorors doi u^on their ftnd oath, furthei- 
declare, that the faid Henry fTamer and 
Eiizaireiki in right of the feid Eiizabetby Surrender of 
beJnjr fcifed of the tenetncnts within i^o-itten ^^^^X War- 
with the 4ppiJrtenailees^ wherein^ (sc. in zabeth, and 
the manner ifdfefaid, and the remainder :ff °.®f ^!I' 

intotnenanoa 
thereof belonging to the laid Jcbn Bt^llet ofthcleflbr 

and his heirs in the manner aforefaid, they ^^^^P^^' 

the faid Fknry Warner and Elizabeth and inglady'of 

Jibn BttHetj before the within written time the manor* 

when, &f^. thit is to fey, on the fixth day 

of AprHy in the thitty-fobrth year of the 

reign of his late iYiaj^ftys furrendered out 

of court, according to the cuftom of thfe 

manor, aforcfaid, iilto the hfdids of the faid 

Aticcy then lawfully beihg the lady of the 

manor aforefaid, the within written tfcne- 

ments with the appttrtenaftces, whereiii. 
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To the ufe of 
Robert Free- 
man aad his 
heirs. 



l>eath of 
Robert Free- 
man before 
any court, 
(John Free- 
man, his foil 
and heir 
wiaiin age.) 



Prefentment 
of thefurren- 
der. 



6?r. to the ufe of one Robert Freeman and 
his heirs for ever i and that the faid Robert 
Freeman after the furrender made in the 
manner aforefaid, and before any court of 
the- faid manor was held after making the 
faid furrender, that is to fay, on the firft 
day otAugufiXn the thirty-fourth year of the 
reign of his faid late majefty, died ; and 
that one John Freeman was and is the only fort 
and heir of the faid Robert Freeman, and^ 
as fuch fon and heir of the faid Robert, had a 
right to be admitted to the tenements afore- 
faid with the appurtenances, whereini 6?r. ac- 
cording to the foi^ and efFeft of the faid 
furrender, made in the manner aforefaid. 
And the faid jurors do, upon their laid oath^ 
further declare, that the faid John Freeman^ 
at the time of the death of the faid Robert 
Freeman his father, was and now is within 
the age of twenty one-years j and the faid 
John Freeman being within the age of 
twenty-one years, and he the faid John 
Freeman having a right to be admitted to 
the tenements aforefaid, with the appurte- 
nances, under the faid furrender, made by 
the faid Henry Warner and EUtcabeth and 
John Ballett into the hands of the faid 
Alice as aforefaid, afterwards, that is to fay, • 
at the court of the manor aforefaid, next 
after the faid furrender made as aforefaid, 
held at that manor on the fifth day of 

September, 
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September^ in the thirty-fourth year of the 
reign of his faid late majefty, was duly and 
according to the cuftom of the manor afore- 
faid, prefented by the homage of the fame 
court ; and immediately after fuch pre- 
fentment of the faid furrender, made in the 
Tame court by the homage aforefaid, the 
firft publick proclamation. was made in the 
fame court, thait fuch perfbn, . as had a 
right to be admitted to .the tenements afore- 
faid with the appurtenances, fhould come 
at the fame court there held as aforefaid, 
and pray to be admitted to the faid tene- 
ments, furrendered as aforefaidj and that 
he appeared not at the fame court, nor 
was admitted to the faid tenements; where- 
upon afterwards, at the fecond court of the 
laid manor next after the faid furrender 
made as aforefaid, held at that manor on 
the thirteenth day of June in the thirty-ififth 
year of the reign of his faid late majefly,* 
another publick proclamation was made 
in the fame . court, that fuch perfon as had 
a right to be admitted to the faid tene- 
ments, Ihould come at the fame court there 
held as aforefaid^ and pray to be admitted 
to the faid tenements, furrendered as afore- 
faid ; and that no perfon came at that fame 
court, nor was admitted to the faid tene- 
ments with the appurtenances ; whereupon 
afterwards, at the third court of the manor 

afore- 
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Firft procla- 
mation* 



Firft default. 



Second pro- 
clamation. 



Second de- 
fault. 

Third pro- 
clamation. 
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afbrcfaid next after making the faid fuN 
render as aforefaid^ held at that manor, on 
the twenty-third day of OSiober in the faid 
thirty-fifth year of the reign of his faid 
late majefty^ another publick proclamation 
was made in the fame court, that fuch per* 
fon as had tlie right to be admitted to the 
faid tenements, furrendered as aforefaid, 
ihouid come at that lame coUrt, there held 
as aforeiaid, and pray to be admitted to 
Third dc- the faid tenements, furrendered as alprefaid j 
fault. 2,nA, that no perfon came at the fame court. 

Mandate to nor was admitted to the faid tenements, 
feize the ^j^ ^kt appurtenances ; whereupon one 
Thomas Clarke^ then bailifF of the faid manor, 
was commanded by the ftcward of the 
manor aforefaid, that he fhould feize the 
faid tenements with the appurtenances^ 
into the hands of the faid Alict then lady 
of the manor aforefaid : which faid Thomas 
Clarh^ afterwards, that is to fay, on the 
firft day of November in the thirty-fifth year 
aforefaid, entered into the faid tenements 
with the appurtenances, by virtue of the 
iaid mandate* . And the faid jurors do, upon 
their faid oath, further declare, that the 
^ faid Alice was at the time when the faid 

furrender was made, and ever fince hath 
beeni and now is, lady of the manor 
aforefaid, and thereof legally feifed; and 
that after the faid fevcral proclamations, 

and 
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•«hd the feveral defaults made as aforcfaid>, 
and before the making of the within written 
demife, that is to fay, on the firft day of 
uipril in the firft year of the reign of his faid 
prefent majefty within fpecified, ihe the faid 
Mice being lady of the faid manor, and the 
faid John Freeman then and now being of 
.the age of twenty-one .years, Ihe. the faid Entry for the 
-^/iV^ entered into the tenenients within fpe- forfeiture* 
cified, with the appurtenances, wherein, 
fcfr. as forfeited to her, for the reafon afore- 
faid, and was thereof feifed as the law re- 
quires; " and then they find the leafe, 
*/ entry, and oufter 5 and if the defendant 
*' be guilty of the trefpafs and ejeftment, 
/' then they find him fo j and if not, then 
*\ they find him not guilty." 

§ 6. Hunt V. Bourne and others. 

DEclare upon their oath, that Thomas Lutw. 77b* 
Andrews y on the fourteenth day of T^*^™^li^^* 

T^ 1 • 1 /• f /• 1 • drews ieiled : 

February y in the fourteenth year of the reign in fee j 
of his late majefty J^w^j the firft, late king 
of England, Sec. was feifed of the lands 
and tenements mentioned in the within 
written declaration, in his demefne as of 
fee J and being fo feifed thereof, he the conveys the 
{aid Thomas Andrews, by a certain indenture fn'^d^fur^^^^ 
bearing date on the fourteenth day of Fe- 
T bruary. 
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to the ufe of 
himfel^and 
his wife, for 
life ; remain- 
der to Mary 
Andrews, his 
daughter, 
in /pedal 
tail ; remain- 
der to the 
faid Mary- 
Andrews, in 
general tail ; 



remainder to 
Eiizabetii 
Tomkins, 
another 
daughter, 
in general 
tail ; remain- 
der to Wiiii- 
am Tom- 
kkis, the 
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bruary^ in the faid fouftMiith yt^of Afc 
reign of the £ud lote king Jumi^s che &ft, 
executed bccweea the lUid TholMs Jkdreivs^ 
by the Ijame <Jf, ^c. of the ont pfeu-t> and 
?oiy Pavi€y of> f2?r. and Pi&i/;j) Andre^a^ ofi 
•fejV. ofthe<«herpafrt> forthe confideratioiis 
mentiofted in thfe fame indenture, gia^, 
granted, enfeoffed, and- conflrraed tb thfe 
faid ire?3jr P^t^iV and Phitip Aftdrems^ and 
their hfeirs, the faid lafeds and ^^nemehts, 
to the fever&l ufes declared and fpecified 
in the fame indenture, that is tb fay, to 
the ufe of the faid Thomas Andreios and 
Eleanor his wife for the term of their natiiral 
lives, and the life of the lohgefl: liVer of 
them, without irrtp^eachment of waftie du- 
ring the life of the faid Thomas Andrews i 
and after their deceafe, then to the ufe of 
one Mary Andrews^ mentioned in the faid 
indenture, daughter of the faid Thomas 
Andrews^ and of the heirs of the body of 
the faid Marjy begotten or to be begotten 
by one 'John Gmllim the younger, men^ 
tioned in the faid indenture ; and for d^ault 
of fuch iffue, then to the ufe of the heiri 
begotten on the body of the faid Mdry ; 
and for default of foch iflue, then ^to t*fe 
ufe of one Elizabeth ^omkms^ anoth^^aug^^ 
ter of the faid "Thomas Andrei, and Ac 
heirs beget r-en of the body of the -feM 

EUzahethi 
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Elizabeth I and for default of fuch iffue, then 
to the ufe of/yilliam Tomkins, eldeft fon of the 
faid EUzahetb Tomkinsy and of the heirs begot- 
ten of the body of the faid fVilliam Tomkins; 
and for default of fuch iflue, then to the ufe 
of John ^omkinSy fecond fon of the faid Eliza- 
bethy and of the heirs of the body begotten 
of th^ body of the faid John Tomkins ; and 
for defalut of fuch iflue, then to the ufe of 
the right heirs of the faid Thomas Andrews 
for ever j as in the faid indenture it is more 
fully contained. And the faid jurors, do, 
iipon their faid oath, further declare, that 
by virtue of the faid indenture, and alfo by 
force of the ftatute for transferring u]^ into 
poffeffion, publilhed in the parliament of 
Henry the eighth, late king oi England y &c. 
held at Weftminfter^ on the fourth day of 
February y in the twenty-feventh year of his 
reign, thpy the faid Thomas Andrews and 
Ekangr Jbis wife became fcifed of the faid 
laads and tenements, mentioned in the faid 
^i:Jaratipn, in their dcmefne as of freehold, 
£»• t^ie term of their natural lives, the re- 
fimindcr thereof as in the manner above 
JlfTjitiftd; and that after making the faid 
io4^.n.tyre, the faid John Gwillim the younger 
jiigririejd the faid Mary Andrewsy and had 
^ue begotten between them, one Thomas 
GwiiUm ^ir eldeft fon; and that after- 
T 2 wards. 
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eldeft fon of 
the faid Eli. 
zabeth^ in 
general tail. 



Remainder 
to John 
Tompkins, 
another fon 
of faid EJiza- 
beth, in ge- 
neral tail ; 
remainder to 
the right 
heirs of Tho- 
mas An- 
drews, 



Marriage of 
J, GwilJim 
with M, An- 
drews who 
had iffue, T. 
G. 
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Death of 
T. A. and 
his wife. 



Entry of J. 
G.a'nd M. 
his wife. 



Death of J. 
G. and his 

wife. 



Entry of T. 
G. thrir ft.n 
and heir. 



who had ifTue 
T. G. 



That the 
tenementa 
are held of 
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wards, and before the faid twenty-ninth day 
ofMay in the year of our Lord 1646, they 
the faid Thomas Andrews and Eleanor his 
wife diedi and that after their deccafe, 
the faid John Gwillitn the younger and Mary 
his wife entered into the lands and tene- 
ments above mentioned in the faid decla- 
ration, and were feifed thereof, in right of 
the faid Mary^ in their demcfne as of fee- 
tail, that is fay, to the faid Mary and the 
heirs of h.zv body begotten -by the faid 
John Gwitlim the younger, remainder there- 
of in the manner above limited ; and being 
fo feifed thereof, they the faid John Gwillim 
and Mary his wife, afterwards and before 
the faid twenty-ninth day of May in the 
year of our Lord 1646, died; and after their 
deceafe the faid Thomas Gwillim^ as fon 
and heir of the faid Mary, begotten of her 
body by the faid John Gwillim the younger, 
entered into the lands and tenements, with 
the appurtenances, and was thereof fe-ifed in 
his demefne as of fee- tail, the remainder 
thereof in the manner above limited ; and 
being fo feifed thereof, he the faid Thomas 
Gwillim had iffue begotten of his body, one 
Thomas Gwillim his fon. And the faid ju- 
rors do upon their faid oath, further declare, 
that the faid meffuage lands ' and tenements, 
ftbove ipecified in the faid declaration, and alio 
^ - divers 
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divers other meffuages lands and tenements, 
-within the faid parifh of Kin£s Caple, are 
held of the faid manor of ff^ormelowy in the 
faid county of Hereford^ which faid manor 
now is, and for fo long time as there is no 
remembrance of any man to the contrary, 
hath been, of antient demefne of our fove- 
reign lord and lady, the king and queen of 
England^ and their predeceffors, kings and 
queens of England ; and that the faid tene- 
ments have been, during all that time, 
pleadable and impleaded in the court of the 
faid manor or hundred, by their majefty's 
inferior writ of right clofe, before the 
fteward fuitors and domefmen of the faid 
manor and hundred, or their deputies, or 
attornies ; and not elfewhere, nor other- 
wife ; and by ah antient cuftom of the faid 
manor and hundred, time but of mind 
therein ufed and approved of, the fines 
founded upon writs of right clofe of mel- 
ftiages lands meadows partures furze and 
heath, within and being held of the faid 
manor or appertaining thereto, have been 
levied, and during the time aforefaid have 
been ufed and accullomed to bft levied, 
in the faid court of the manor aforefaid i 
and that a certain fine, produced in evidence 
to the faid jury, was levied in the court 
of the fight honourable the lady Elizabethy 
T 3 countefs 
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the mancrof 
WormJow, 
which is 

antientde. 
mefne. 



and pleada- 
ble by writ of 
right clofe, 
before the 
fteward, ^/r, 
of the manor- 



That fines 
are levied in 
tiiat court. 



Thatafin^ * 
fur wiajjit/ 
was accord- 
ingly levied 
of tie pre- 



ay* 

mifes, by 
Thomas 
GwUlim the 
Either, -and 
Jids wife. 



toW.N.and 
S. his wife, 
and J.N. 
their fon, for 
their lives. 



xefcrving an 
annual rent 
of fix pounds. 
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countefs of Kent, then lady of her maitof 
or hundred of IVorfnelow aforefaid, whereof^ 
&fr. held at King^s Caple^ within the manor 
or hundred aforefaid, according to the faid 
cuftom time out of mind ufed and approved 
of within the faid manor, on the twenty- 
ninth day o{ May, in the twenty-fecond year 
of the reign of his late majefty Cbarles the 
firft, king of England, &c. before, 6?r. 
then fuitors and domefmen of the faid court, 
and others of his faid majefty's fubjefts, 
then prefent there, between fVilliam Nur/e 
Sarah his wife and Jahn Nur/e their fon^ 
plaintiffs, and the faid Thomas Gv^illim tho 
father and Mabell his wife deforciants, of 
the faid meflfuages lands and. tenements^ 
mentioned in the faid declaration ; by which 
faid fine, the faid Thomas Gwillim the father 
granted to the faid PTilliam Nurje and 
Sarah his wife, and to Jfihn Nurfe^ fon of 
the faid fVilliam and Sarah, the lands and 
tenements aforefaid, above mentioned in 
the faid declaration, being held of the 
manor aforefaid, for the term of the livea 
of the faid William NurJe and Sarah hia 
wife, and of the faid John Nurfe, and 
of the life of the longer liver of either of 
them, thereby referving an annual rent 
of fix pounds, during the faid term, as 
it is more fully comprehended in the faid 
I fines 
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fiaef thd tQiK)if of whki fii^ follow* ija 
thcfe wor^B. '^ fF^rm^loiv, £. Tbh is a 

final ^reement, ^^, [Set forth the fine, J^^^ fine /» 
f». b4c v^r.k^\ B«| the feid juroi^s do, 

rippn tl^^ir .f*id 04tb, furtJier deckre, that That the prc- 

isJxe ftid caeffuage knds and tenements, ^eVfthe*^ 

xnentiooed ia the iaid fine, were not ufually fine, were 

dcmifeftbk, at the .time, of levying the ^^^^le, 

fine aforefaid; .acui/that ihc Taid annual nor was the 

rent, reserved by the faid fine as afore- rent refei-ved 

^ . , . . /• 1 /. • 1 ^^ antient 

laid, was not the antient. rent Qi the ibid rent. 

tenenuiits: hy Yiftoo of which laid fine. Entry of the 

they the faid William Nurjt and 8Mah his ccnuzees. 
wife and John Nurfd cntcwd into the lands 
and tenements aforefaid, and were feifed 

thereof, a^ the law requires 5 and being fo t. G. the 

Teifcd thereof, .he the feid* Uomas Gwillim ^'^^"^^ 

l.iied ct the 

the father, being feife4 of tke rcverfion of rsverilon, ke 
the melTuagB lands, and tenements aforcfaid, f "^ ^*^ ^^^^"^ 

. , ^ , , , . , levied a f.ne 

a certam other fine, produced in evidence thereof, 

to the faid jurors, was levied in the faid 

xourt of the right hpnourible the lady 

jEAz^itf/f^, countefs of ^ai/, then lady of her 

'faid manor or hundred of iV^rmeloWy held at 

P^lftw in the parifli of King's. Capk, within 

the jtirifdiiSrion of that court, according to 

the euftoniA afoi^eiaid, ufed and approv^ed of 

withiii th£ faid manor^ during thf .^hoie 

time aforcfaid, x^n Friday the fecond day of 

Juniy in jlic twcnty-&<i^.rth year of the reign 

T 4 of 
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of our faid late fovereign lord Charles the 
firft, \^tt\i\ngo{ Englandy &c. before, &fr. 
then fuitors and domefmen of the faid 
court, and others of his faid majefty's fub- 
jefts then prefent there, -between one Thomas 
Marten plaintiff, and the faid Thomas 
Gwillim and Mabell his wife, deforciants, 
of the faid meiTuage lands and tenements, 
to Thomas mentioned in the faid' declaration ; by which 
^^^ laft mentioned fine, the faid Tbomds^ Gimllim 

and Mabell granted to the faid Thomas Mar^ 
retty and his heirs, the faid meffuage lands 
and tenements, mentioned in the within 
written declaration, as in the faid fine it 
is more fully expreffed ; the tenor of which 
faid fine, follows in thefe words, ^^Worme^ 
iowy Jf. ** This is a final agreement/' 
The fine in [Set forth the fine, in h<ec verba.'] And 
hac 'verba. ^^ ^^^^ jurors do, upon their faid oath. 
That the laft further declare, that the laft mentioned fine 
frtoThVufi' was fo levied to the ufe of the faid Thomas 
of T. G. the Gwillim the father, his heirs and afllgns 
father, ^^^ ^^^^ , j^^ virtue of which faid fine, and 

alfo by force of the faid aft for transferring 
ufcs into poffeflion^ the faid Thomas Gwillim 
was feifed of the faid tenements, ipecificd 
in the .within written declaration, as the 
law requires; and being fo feifed thereof, 
by a certain indenture, produced in evi*- 
dence to the faid jurors, bearing date on 

the 



A P P E N D i X. aSTi 

the firft day of N<yvembery in the twenty- Conveyance 
fourth year of the reign of his faid late the^ather * 
late majefty, Charles the firft, late king of by bargain 
Englandy executed between the faid fbomas roild^to^"' 
Gwillim the father, by the name of, i &fr, Thomas 
bf the one part, and Thomas Payney of, 6fr. ^IJ^- ^* 
of -the other part, he the. faid Thomas 
Gwillim the fathei*, for the confiderations 
mentioned in the fame indenture, enfeoffed 
bargained and fold to the faid Thomas 
Pa^ne, and his heirs, the ftid meffuage lands 
and tenements, mentioned in the faid inden- 
ture, and the faid jurors do upon their faid 
oath further declare, that the faid laft men- 
tioned indenture was enrolled of record in 
the county of Hereford^ among the records 
of the fame county, according to the direc- 
tion of the ftatute in fuch cafe made and 
provided, before 57?^?^^^ Bajkerville efquire, 
then one of the juftices, afligned to keep 
the peace in and for the faid county df 
Hereford and Miles Hill gentleman, then 
clerk of the peace of the faid county, with- 
in fix months next after making the faid 
indenture, that is to fay, on the fifteenth 
day of March, in the year of our Lord, 
1648. by virtue of which faid bargain and 
fale, and alfo by force of the faid aft for 
transferring ufes into poffeflion, the faid 
^omas Payne was feifed of the faid revef- 

fion 
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fioQ of the teiaementa» nimtioned in the BM [ 
declaration, as of fee and rights as the law ^ 
requires. And the faid jurors do upon their 
fs^d oath further declare, that the landa and j 
icneoients aforefaid, mentioned in the de--^ 
claration afbrefaid, and the faid lancb and; 
tenements in the faid laft mentioned fine;) i 
are the fame, and not different or feparate | 
Releafe of lands and tenements ; and they do further 
Thomas declare, that by a releafe produced in evi- 

father to faid dcnce to the faid jury bcanng date on the 
Thomas nineteenth day of Nwember in the year of 

hwhdw? o^^ Lord 1649, he, the faid Thomas Gwillim 
for the confiderations therein mentioned,, 
gave granted remifedreleafed and quit claimr 
cd, to the faid Thomas Payne {}dtiTi^ feifcd 
-of the reverfion of the faid tenements tji 
the manner aforefaid) and to his heirs^ all 
the title intereft term and demand ^hatfo- 
ever of the faid Thomas Gwillim^ in the 
lands and tenements, mentioned in the faid 
releafe, being the lands and tenements men- 
tioned in the faid declaration, as io the 
fame releafe it is more fully exprefleds 
the tenor of which releafe follows in thefe 
.words, . To all to whom this prcfent writing 
ihall come, 6fr. [fet forth the rekafc^ in 
h^ec verba."] And the faid jurors do vpoti 
their faid oath further declare, that after^ 
^^ds, namely on the twentieth day o{June 

in 
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the firft day of November^ iri the twenty- Conveyance 
fourth year of the reign of his faid late the^ther * 
late majefly, Charles the firft, late king of by bargaia 
England^ executed between the faid Thomas roild^to^"' 
Gwillim the father, by the name of, i &fr, Thomas 
of the one part, and Thomas Payne, of, ^c. ^l^^- ^* 
4>f the other part, he the faid Thomas 
Gwillim the fathei*, for the confiderations 
mentioned in the fame indenture, enfeoffed 
bargained and fold to the faid Thomas 
Payne, and his heirs, the faid meffiiage lands 
and tenements, mentioned in the faid inden- 
ture, and the faid jurors do upon their faid 
Mth further declare, that the faid laft men- 
tioned indenture was enrolled of record in 
the county of Hereford, among the records 
of the fame county, according to the direc* 
tion of the ftatute in fuch cafe made and 
provided, before Thomas Bajkerville efquire, 
then one of the juftices, afligned to keep 
the peace in and for the faid county of 
Hereford and Miles Hill gentleman, then 
clerk of the peace of the faid county, with- 
in fix months next after making the faid 
indenture, that is to fay, on the fifteenth 
day of March, in the year of our Lord, 
1648. by virtue of which faid bargain and 
fale, and alfo by force of the faid aft for 
transferring ufes into poffeflion, the faid 
Thomas Payne was fcifcd of the faid revef- 

fion 
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Death of J. 
Payne with- 
out i^ue^ and 
defcent of 
the revcr- 
fion to the 
defendant, 
as co-heir. 



That Tho- 
mas Payne, 
and his heirs^ 
reixived the 
annual rent, 
etc, ■ 
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came feifed of the faid reverfion of thoft 
tenements, as of a fee and right, as the la^ 
requires : and being fo feiftd thereof, h 
the faid John Payne afterwards, and befoj 
the time of the -demife fuppofed in the fai 
declaration, namely, on the twenty-eighthi 
day of Decenihtrm the year of our Lord*" 
4*66 T, die J without iflue fpringing from his^ 
&ody, being' feifed of fuch his eflrate, in 
tHe manor aforefaid : after whofe deceafe, 
the faid reverfion of the tenements aferefaid 
defcended to the faid Margaret wife of the 
faid Edwardy to Mary the wife of the faid 
Andrew^ and to Mary Meyrick^ as co-heirs 
of the faid John Payne \ whereby the faid £//- 
ward and Margaret his wife, in right of the 
faid Margaret y and the faid Andrew and Mary 
his wife, in right of the faid Mary and the faid 
Mary Meyricky were feifed of the faid rever- 
fion of the tenements aforefaid, as of a fee and 
right, as the law requires , and that the 
faid 7homas Payne during his life and after 
making the faid indenture of bargain and 
fale enrolled as aforefaid, and after his de- 
ceafe the faid John Payne^ in his life time, 
and- after his deceafe the faid Edward Mar- 
garet Andrews and Meyrick refpeftively re- 
ceived, and. quietly enjoyed, the faid an- 
nual rent of fix pounds referved as aforefaid, 
during the continuance of the faid grant arid 

demife. 
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cmife, made for three lives as aforcfaid. 

Lnd the faid itirors do, upon their faid Death pf the 
1 ,^ 1 1 r • J n > ' Survivors of 

ath, further declare, that the laid Mary ^^ three 

^urje furvived the faid William Nurfe and leffces. 
fohn Nurfcy who died feifed of the faid 
cncments, fpecified in the faid declara- 
:ion J and that flie the faid Sarah died on 
:he feventeenth day of September in the year 
>f our Lord 1693, feifed of the faid tene- 
ments, fpecified in the faid declaration as 
aforefaid j and that after the deceafe of the 
fcud Sarahy the faid Edward Bourne and 
Margaret, in right of. the faid Margaret, 
the faid Andrew and Mary, in right of the 
faid Maryy and the faid Mary Meyrick, en- 
tered into the faid mefTuage lands and tene- 
ments, mentioned in the declaration aforc- 
faid, and were feifed thereof, as the law re- 
quires i and that afterwards, and before the 
time of the demife above mentioned in the 
faid declaration, the faid Richard Gwillim 
entered into the faid mefTuage lands and tene- 
ments, above mentioned in the within writ- 
ten declaration, and was feifed thereof, as 
the law requires ; he the faid Richard then 
and yti being within the age of twenty-one 
years. They further find the leafe entry and 
oufter and if, fefr. (with the general con- 
clufion.) 



Entry of the 
defendants, 
and of the 
leffor, (being 
within age.) 



Judgment 
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Judgment for the plaintiff after a verdiSt 
on a trial at bar ; and a writ of pof^ ^ 
fejjton awarded^ with the return there^ 

'f' ■ ■' \ 

Jud. 74. A T which day, the jury aforefaid being p 

XJl re(pited between the parties aforefaid, \ 
in the faid aftion, &?f. And now here, at \ 
this day, cometh as well the faid plaintiff as : 
the faid defendant by their attornies aforefaid, i 
and the jurors impannelled being called, like- ^2 
wife came, who being elefted tried and fworn 
to declare the truth of the premiffes, as to the ^ 
trefpafs and ejeftment aforefaid, in ten acres 
of land and eighty-four acres of wood in W. \ 
aforefaid, parcel of the tenejnents aforefaid, [ 
above fuppofed to be done, they declare 
upon their oaths, that the faid (defendants) 
are thereof guilty, as the faid plaintiff hath 
above thereof complained againft them ; | 
and they affefs the damages of him the faid 
.plaintiff occafioned by the faid trefpafs and 
ejectment, befides his cofts, ^c. to ten 
fcillings; and for thofe cofts and charges 
to twenty marks j and as to the refiduc 
of the trefpafs and ejetStment aforefaid, in 
the rcfidue of the tenements aforefaid with 
the appurtenances, above fuppofed to be 
done, the jurors aforefaid do further declare, 

upon 
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3pon their faid ozrix, that the defendant is 
in tyi> wife guilty thereof, as the faid de- 
fendants have ^o»re alledgcd ; thcrdfoTe it 
is adjtidgcd, thtft the faid plaimifF do re- 
cover agairift the faid defendants, her term 
af<H*eikid, yet to come, of and in the faid 
ten acres of land and «ighty-»four acnes of 
wood, with the appurtenances, in fP". afore- 
faid, wherein the faid defeadants are by the * 

jurors aforefaid above found to be guilty 
of the trelpafs and ejeftment aforefaid; 
and his danuges aforefaid, .airefitd by the 
jurors aforeiaid^inthe manner afareiaid:iaiid 
alfo twenty-one jpounds thnee ihillihgs and 
four-pence, at his requeft, isfs. which faid 
Tcbarnagesin the whole do aniount to — — /. 
and isc the faid defendants, taken, t?f . And 
be the faid plaintiff annerced for his falfc 
plaint againfl the faid defendants, for the 
refiduc of the trefpafs and ejeftnaent afiare- 
faid, whereof the iaid defendants sane Aowt 
acquitted by the faid jurors* And the laid 
defendants nrwy go thereof, without day, 
&r curer difmiflfed, &fr. Aad hereupon ihc 
)^3aditiff prayeth a writ, £s?r. And it ,is 
?grai!rted to him rctumaWc here, on the mor^ 
<6w of fihe Boly Trinity^ &c. .At which day 
the Aidipdaintiff o^rncs farre by his attorney 
aforc&id, and the Iherdff, that is to >fay, 
'M. if^. knight ' and haranet, .-.oow rctunicth,- 

that 
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that he by virtue of the writ aforefaid to 
him direftcd, did, on the eleventh day of 
/ June laft paft, caufe the faid plaintiff to 

have his pofleflioh of his term aforefaid, of 
and in the tenements aforefaid, with i the ap- 
purtenances, yet unexpired, as by the writ 
aforefaid he was commanded, &c. 

Judgment by nil dicit. 

iT.Jad. A ND the faid defendant by A.B. his 

ti7- JljL attorney, comes and.defends the force 

and injury, 6f^. and hereupon the faid 
plaintiff prays that the faid defendant may 
anfwer to. the faid declaration j and the faid 
defendant fays nothing thereto in bar, or 
to preclude the faid plaintiff from his a6lion, 
but makes default ^ whereby the faid plain- 
tiff remains againfl: the faid defendant un- 
defended : wherefore it is confidered, that 
the faid plaintiff do recover againfl: the faid 
defendant his poffeffion of the faid term yet 
to come, of and in the faid tenements with 
the appurtenances, and his damages occafion- 
cd by the trefpafs and ejedment aforefaid : 
but becaufe it is unknown what damages the 
plaintiff hath fufl:ained, by reafon of the 
trefpafs and ejeftment aforefaid, the fheriff 
,is commanded, that by the oath of twelve 
honefl: and lawful men of his bailiwick, he 

diligendy 
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diligently inquire what damages the plain- 
tiff hath fuftained, as well by reafan of 
the faid trefpafs and ejcftment, as for his 
cotts and expenc»> laid out by him about 
his fuit in that behalf ; and that he caufe 
the inquifition which he fliall take^ i^c. 
to . be made apparent to our fovereign lord 
the king at tVeftminfter^ in three weeks from 
the day of St, Micbaely under the feal, &c. 
and the feals, £s?r. the fame day is given to 
the faid plaintiff; and thereupon the faid 
plaintiff prays his majelly^s writ of poffcf- 
fion, iSc. (as, hereafter.)— 

Judgment by non fum inforniatus, 

AND the faid C. by B. T. his attorney, 2 T, Jnd, 
comes and defends the force injury " 
and damages, and whatever elfe he dught 
to defend, where and when the court will 
conlider thereof i and hereupon the faid-^. 
prays that the faid C may make anfwer to 
his faid declaration : upon which the faid E. 
fays, that he is not inftrufted by his client, 
the faid C. to give any anfwer to the above 
complaint of the faid A. nor fays he any 
thing in bar, or to preclude the faid A. from 
his faid a<5tion ; whereby the faid A. remains 
againft the faid C. undefended therein. For 
which reafon it is confidered, that the faid 
U ^- 
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Jf. 60 recsover agaiuft the frndC bh f^eC- 
fion of the &id t«rn^ yet to ^ome of tnd in 
tfce ikidte ueiuci M iK ^ whh.£hs aj^rtt^nancesi 
and his damages: occsAootd by the iaid 
tmi|>a^i alid ejt£tfticm : but becaofe k is un- 
known what ^amciges^ the fjod ^;. bath iuf- 
rained l^y veadfott t^ tdw fwl trdpa& and 
lejcdkoienty the. iherifF is commanded tkat 
fcediligtmdf mquiro, fay the cwtfitt, of twelve 
honeft and kwfiol men of bis basifiymck^ 
what daivu^^ the faid ^« kith {xAtrntd^ a 
well by veaibn of the faid trcfpafa and gcflr- 
ment^ as for hts enpences and cofts hdd 
out by him about his fuit in that behalf; 
and duvt the VosmS -caofe the inqtisAtion^ 
which he fhall take thereon, to be before our 
fovereign lord the khig [if by original, on a 
general return day, if by bill, on a day cer- 
tcdft] under hIs' feal, and the feals of thofe 
bywhofe oaths he Ihali take fuch inqurfi- 
tion : the fame day is given to the faid A. 
to be here, before our fovereign lord iftc 
king. And tfieretrpon the faid A. prays a 
•writ of oiiF faid fovereign lord the king, to 
fee drrefted to the flieriff of the faid county, 
to- caufe him to have the poffeffion of his 
faid term, of and in the feid tenements, 
^ith the appurtenances, yet to come ; and 
it is granted to him returnable here, at the 
time aforefaid, i^c. 

4 A. 
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A judgment by non fam infarmatus, ijoith 
a remititur damna. 

/t ND the faid Manhew Dim^k, by yQbf$ 
xV li//y his a4:torncy, domes and defendii 
the farce injiary aad damages, ajfid what*-- 
ever die te ottghc to- defend, w^here atid 
wh^ir tkc court will confider thereof; and 
iw^reupgn the faid yawes Bicks pray^ that 
the faid Matthew may make anfwer to his 
faid declaration I upon which the faid at- 
torney, for the faid Matthew, faith, fie is 
mot inftrwfted by the faid Matthew his client, 
to^ give any anfwer to the faid complaint of 
the faid James, nor fays any chiHg in. bar or 
to preelwle the faid James from his faid 
aftion, whereby the faid James remains a- 
g*inft the Matthew undefended therein: 
therefore it is confidcred, that the faid Jam^s 
do recover his faid term of aad in the faid 
terveraents, with the appurtenances, againft 
the faid Matthew, and his damages oc- 
calloned by the faid trefpa-fe and eje^braent, 
to be awarded to him, &c. And the faid 
James of his own accord, remits and re- 
leases to the faid Matthew, all fucb damages 
fo awarded to him : therefore the faid Ato- 
thew is acquitted of all fuch damages. And 
the faid James prays a writ of our faid fove- 
U 2 reign 
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rcign lord the king, to be direfted to th« 
IherifF of the faid county, to caufe him, 
to have the pofleflion of his faid term yet 
unexpired, of and in the faid tenements, 
with the appurtenances, and it is granted to 
him, returnable before our faid fovereign 
lord the king, [if by bill, on a day certain ; if 
by original, on 2^ general return day, wherefo- 
ever he fliall then be in England'] the fame day 
is given to the faid James to be here, fcf^. — 

"Judgment by rclidta verificatione. 

2T. Jud. A T' which day came here the parties 

120. xV aforcfaid, i£c. And hereupon the de- 

fendant doth relinquifh his averment aforc- 
faid, 6ff, (as in other aftions) nor but that 
he is guilty of the trefpafs and ejedt- 
ment aforefaid, as the faid plaintiff hath 
above complained againft him j therefore it 
is confidered, that the faid plaintiff do re- 
cover againft the faid defendant, his term 
aforefaid, of and in the tenements aforefaid 
with the appurteiiances, yet unexpired ; and 
his damages occafioned by the trefpafs and 
ejeftment aforefaid: but becaufe it is un- 
known what damages, i3c. under the fcaJ, 
^c. and the feals, ^c. 

Judgment 
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judgment for the fhintiff for part. 

THerefore it is confidcred, that the faid z T. Jud. 
plaintiff do recover agai^ the faid "9» ^^^^^ 
defendant, his term aforefaid> of and in the 
faid two hundred and fixty acres of wood, 
with the appurtenances; forafmuch as the 
faid defendant is, by the jurors aforefaid, 
above found to be guilty of the treipafs and 
ejefbment aforefaid : and his damages afore- 
faid, aiTefled by the faid jurors to forty-one 
ihillings, &r. and alfo fix (hillings, award- 
ed by this court to the faid plaintiff at his 
requeft, £s?r. which faid damages in the 
whole amount to eight pounds, twelve fiiiU 
lings ; and be the faid defendant taken, 
fs?^. Arid be the faid plaintiff amerced for 
his falfe complaint againfl: the faid defend-^ 
ant, for the refidue of the trefpafs and ejcdb- 
ment aforefaid, whereof the faid defendant 
is above acquited by the jurors aforefaid ; 
and the faid defendant may go hence, there- 
of for ever difmiffed, fff r . and hereupon the 
faid plaintiff prayeth a writ of our foyereign 
lord the now king, to be diredted to the 
fheriff of the county, to caufe him to have 
his poffcflion.of his term aforefaid yet unex- 
pired, of and in the faid two hundred and 
fixty acres of wood, with the appurtenaa^ 
U3 ces. 
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ces, and it is granted to him returnable here 
in eight days of St. Hilary, f^c.^^ 

Similar judgment ; with a remittitur 
damna. 

AFterwards the proccfs being continued 
between the parties aforeftid, in the 
f^id action, the jurors wjere therefore rclpit- 
qd between them hcrp, until this day, that 
is to fay in fifteen days from thie feaft of 
Eaftefy in the fixth year of the reign of our 
fovercign lord the king j unlefs, fcf ^» Aqd 
now, i^c. afterwards, 6?r. And hereupon 
the faid P. here in court, freely remits to 
the faid R. R. and A. the faid fix-pence for 
the damages aforefaid, afTeffed by the faid 
jurors in the manner aforefaid. And alfo 
the increafe of the fame to be awarded 
to himj therefore it is confidered that 
the faid . P. do recover againft the faid 
R. R. and jf. his term aforefaid, of and 
in the tenenfients aferefaid with the ap- 
purtenafices, yet unexpired, forafmuch as 
by the jupors aforefaid, the faid R. R. 
and A, are above found to be guilty of the 
tcclpafs and ejcftment aforefaid ; and it is 
alfa confidered, that the faid P. do recovcir 
againft the faid R. R. and A the faid fifty- 
three killings and four pence, a£S^fied by 

the 
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tlve fsiidymcsnmtinmiht^^ and 

al£b le?teh potinds Hx iliiHiAgs and eight 
p€fnc#, 'awarded by- tMs ^ourt to the faid 
P. aithUrtq|oeft, &?^. wbieli ftid Gofts and 
d^ma^s in the whole dd amount to ten 
potiAas: and'bc the feidif.it. and A. taken, 
fi^^•. arid be Ae IHid P. amerced for his 
fidfe cdttif^lamt agalntt the ftid i?. if. and 
A. of tl* rcfldtK* of the tfefpafs and ejcft- 
mcnt afdrefaia, M^hferdof the faid R. R. and 
A. rdpc&WtW aire acquitted by the faid 
jurors. And' the faid R. R. and J. of the 
refidtrfc of t]ie trefpafs^ and ejeftnient afore- 
faid, and bf the faid fix-pence for the da- 
mages afbrefaid, afleffcd by jurors in the 
manor aforcfaid, may go hence thereof for 
ever dHmififcd; fcfr. And hereupon, i^c. 

judgment fig^wji fever al defendants^ 
of fever al parcels of land^ and fe^ 
veraj damages founds and cofts againft 
alh ; 



A 



T which day the jurors, Csf ^ . After- 2 T. Jud. 



ward§, Gfr- T?Tierefore it is confidered ^^^' ^"' 
that the faid plaintiff do recover .againft the 
faid t. B\ his term aforefaid, yet unex- 
pired, of and in one meffuage, eight acres 
of meadow, and feven acres <)fpafture, with 
the appurtenances, (wherein the faid defend- 
U 4 ants 
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ants are by the faid jurors above found to be 
guilty of the trefpafs and ejeftment aforefaicl)^ 
and his damages Qccalion^d by that treipafs 
and cjeftment, dooe to the faid plaifttifF by 
the faid jT. in the manner aforefaid j belides 
his cofts and charges aforefaid, affeffed by tlic 
jurors aforefaid, to two pence in the manner 
aforefaid : and againft the faid /. his term 
aforefaid, yet unexpired, of and in the faid 
one cottage, with the appurtenances (wherein 
the faid /. is by the faid jurors above fount! 
to be guilty of the trefpafs and ejeftment 
aforefaid) ; and ,his damages occafipned by 
that trefpafs and ejeftment done to the iaid 
plaintiff, by the laid /. in the manner afore- 
faid j befides his qofts and charges afore- 
faid, affeffed by the jurors aforefaid to two 
pence in the manner aforefaid : [and fo 
againft the reft of the defendants, where 

{ there are fcveral . ejectors.] And it is alfb' 

corifidered that the faid plaintiff do recover 

^ againft the faid t. and /. his damages, 

cofts and charges by him, fcf^. likewife af- 
feffed to the faid forty fliillings, in the man- 
ner aforefaid j and alfo eight pounds ad- 
. judged to the faid plaintiff at his requeft 
for his cofts, (^c. which faid damj^ges cofts 
and charges, befides the fcveral damages 
aforefaid, in the whole amount to' ten 
pounds. . And that the faid T. and /. be 
taken, tfr. And be the faid plaintiff amerc- 
2 ed 
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cd for his falfc plaint againft the faid ?*•: 
and /. of the refidue of the trefpafs and 
ejedtmcnt aforefiud, whereof, the faid T. 
&€• are hj the jurprs afofelaid above ac- 
quitted, and the faid T. and /. &^r. may 
depart the court here, therefrom for ever 
difmiffed. And hereupon the faid plaintiflF 
praycth a writ of our fovereign lord the 
king, to be directed to the fherifF, fefr. 

yudgment^ "where one of the defendants 
was found not gu%liy\ as to parti 
and the others^ not guilty as to all. 

BE the faid L. taken, &c. and be the Ibid. 123. 
faid plaintiff amerced for his falfe com- ^^^' ^^' 
plaint againft the faid ?*. fbr the refidue of 
the trefpafs and ejeftment aforefaid, and 
againft C. and R. of the whole trefpafs and 
ejeftment aforefaid, whereof tlie faid 71 C 
and R. are by the faid jurors wholly ac- 
quitted, and the faid f. C. and JR^ may go 
hence thereof for ever difmifled, fcfr. and 
hereupon, iSc. 

Judgment for the plaintiff'^ where the 
term is expired. 

A T which day the jurors, &?r. After- 
-*^^ wards, fcfr. And becaufe the juftices 
here will advife themfelves, [and fo conti- 
nue 
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I 

nuc it till tJie tenjft df whicli jiudgmeiw «| 
entered]. At Vlwch dty canae here, asj 
wtU the faidr R. m the ftud £. l>jr their at-^ 
tor&ies ifordaid, and hcretipDn the prc-j 
mifefi .being, fecn, and by . the jjwftices bov i 
2 T. jud. f^Hy undcifftood,. for lihat. it fuffiiciemly 
»'7- aprpeajr&thco.tWs court bene, that the fwl 

•'" ' ^' t^erm tef three year^ is fully paft^ k is can- 
fidered th^t the ftid /^ do recover Bgainfi: 
the faid L. his damages aforefaid> afleHed 
by the fgid jWolrs {€► fdny fliilKngs, 6fd. 
zfid sUfo, i^'c.\ wluch faid daipeiages in the 
whole amount tt> fevcn pQui^iJ^ i andi be the 
faid L. taken^ i^c. 

"Judgment by default on a Sdre FaciaSi 

BUT made default i ihercffore it is con- 
fidcred, that the {zx^ John Jones y have 
his poflcffion of the faid term, yet to come, 
of and in the fevefal tenements aforefaid, 
veith their appurtenances, and alfo his exe- 
cution againfl: the faid A. for his damages, 
according to the force, form, and efFeft of 
the faid recovery, by the default of the 
faid -^r/i&«r, &c. 



WrU 
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ff^rit pf habere facias pofTeffionem; 
tvith a fieri facias yar tbe cojis. 

^EORGE the third, by the grace of 
^^ Gcdy of Great Britain, Prana, an4 
Ireland, king, defender of the faith, ^c* 
To the flierifF of Oxford, greeting : Where- 
as Richard J; lately in our court before 
us at Weftmitifter, by our writ, [if by original j 
if by bill, cbei\ by bill without our writ 
and by the judgment of the fame court,} ' 
recovered againft T*. B. iate of London, 
yeoman, his term, yet unexpired, of and 
in fix mcflbagcs, ^c. [the prcmifes reco*- 
vcrcd] with the appurtenances, in the parilh 
of Stanton Harctmrt, m your county ; and 
alfo of and in the rcdtory of Stanton Harcokrt, 
with the appurtenaees, in your county, 
which one ifiT, M. on the feventh day of 
jifril, in the fccond year of our reign, 
demifcd to the faid Richard fpr a term of 
ycar^ which is not yet expired^ that .is to 
fay, from the firft day of the fame month 
of AfrU, to the fuU end and term of tenf 
years then t^cxt following, and fully to be 
complcat and ended; by virtue of which 
faid demife, the faid Richard entered into^ 
the feid reftory and tenements, with the ap* 
gurtcnance^, and was thereof poffefled^ 

until 
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until the faid Thomas afterwards, that is to 
fay, on the fame feventh day of Jpri/y in 
the faid fecond year of our reign, with force 
and arms entered into the faid redory and 
tenements, with the appurtenances, in and 
upon the poffeffion of the faid Ricbar-d 
thereof, and ejeftcd drove out and removed 
the faid Richard from his faid farm, the 
faid term then and yet being unexpired, 
and did and ftill doth withhold the pofleffion 
of the fame from the faid Richard ; whereof 
the faid Thomas is convifted, as appears to 
us of record ; and forafmuch as it is ad- 
judged in our fame court before us, that 
the feid Richard have execution upon his 
faid judgment againft the {3,id.TT)omas, ac- 
cording to the force form and effeft of the 
faid recovery ; therefore we command you, 
that without delay you caufe the faid Richard 
to have his poffeffion of his faid term, 
yet unexpired, of and in the faid reftory 
and tenements, with the appurtenances; 
and in what manner you fhall have executed 
this precept, do you make appear to us, 
in three weeks from the day >of faint Marf in, 
wherever we fiiall then be in England. 
We likewife command you, that you caufe 
to be made ten pounds and fix pence of the 
goods and chattels of the faid 7*. in your 
bailiwick, which were awarded . to the faid. 

It. 
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/?. in our fame court for his damages which 

he fuftained by reafon of the faid trefpafs 

and ejeftment; and have you thofe monies 

before, us at the fame time, wherever we 

IKall then be in England, to render to the 

faid R. for his damages aforefaid, whereof 

the faid 3". is convifted; and have there 

this writ. Witnefs H^lliam earl Mansfieldy 

at JVeftminfter, the twenty-third day of 

OSfobeTy in the fixth year of our reign, 

If^rit of pojfejjion on a judgment by bill 
in the court of King* s Bench ^ ^it& 

a Ca' Sa' for the damages. 

« 

iO the fherifF of Suffolky greeting: 
Whereas A. F. efquire, lately in our 
court before us, by bill without our writ 
and by the judgment of the fame court, 
recovered againft R. H. gentleman, his 
term, yet unexpired of and in a meffuage or 
tenement called B. with the appurtenances, 
in S, in your county, ann alfo two hun- 
dred acres of land with the appurtenances, 
in S. aforefaid, which /. "T. and fF. P. on 
the fixth day of September, in the fourth 
year of our reign, demifed to the faid A. 
for a term of years which is not yet paft, 
that is to fay, from the feaft of faint 
Michael the archangel, in the faid fourth 

year 
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yezr of our reigo» to the folt end and term 
of fiv€ years> from tli«ice next cnfcing-, and i 
fully to be compkat, and ended : h« the 
faid R. afterwards, that is to fay, on the 
tweiKy-eigMh dray rf OSobery in the fifth 
year of our reign, entened, with force and 
arnsis, \ho the meflbagc and. tenements 
dforef^iid with the af^mteoanees, and ex- 
pelled and' ejje&ed the fdid ^. therefrom } 
therefore we eomnstsoid you, tha£> withoor 
delay, you caufe the faid A. to have his 
pofleffion, yet unexpired, of aad in the mcf^ 
fuage or tenement above fpecified i and in 
what manner you fliall execute this our 
writ, do you make appear to us at fFeJi- 
minfievy on fVednefday next after the morrow 
of faint Martin. We likewife command 
you, that you take the faid R. H. li he 
be found in your bailiwick, and fafely keep 
him, fo that ^ou have his body before us, 
at Wefiminftery at the .day aforefaid, to 
make fatisfaftion to the faid A. for five 
pounds ten {hillings, for his damages which 
he has fuftained, as well by reafon of the 
trefpafs and eje<9:ment aforefaid, as for his 
expences laid out by him about his fuit 
in this caufe v whereof the faid R. is 
C6nvi6ted, as it appears to us on record > 
and have there this writ. Witnefs, i^c. 



Wnt 
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tf^r-it 4ff p^^fi^tt Jipm M judgment in 
eZ-eBmeni in the Oomindn Pleas^ re^ 
nrcved' info the tdu^t of Kind's Bcnch^ 

hy writ yf erpor^ and' thertaprfntd. 

,- ' . I'll' 

f^EORGE the third; bjr the grace oi* 

^^^ -God^ of (ymi^ BHtain^ Fwamey and 

ireianiy king, defender of the fakh, &?/. 

T<> the flitrifF of Miilejen, greeting*: 

Whereaa Rkhard WilHtmfm hath lately in 

. rmr Court, before fir Charles Pratt knigfct, 

and his brethrerr, our jufticJes of ow coudc 

x^Commm Pkasy by bur writj and by the 

jndgment of the fame ecwM-t, recovered 

agaiTtft WilHttm Nortcn tote of London^ yeo»- 

nmn, his temi yet tme^xpired, of and in 

«ght meffuages, with the appurtenances, 

in the parifhes of Saint Martin in,ths FMd^ 

and Saint Cfmeht Danes, in your county?, 

"trfttch Cbri/fepher Crawford gentleiipwwi, on 

tite -firfr day of 'May in the third year o£ 

tnir reign,, demrfed to the faid Rkhard i 

to have and to JioH to^ him- aTid his a^nsi 

from the twfenty-fifth day of D^cemier then 

'htft paft, to the full end and term of feven 

-ycars^ from- .thence nert ^fuing, and 

fully to- be gompieat and ended. And 

whereupon the faid William, afterwards, 

that is to fay, on the twenty-firft day of 

January^ 
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January^ in the third year aforefaid^ with 
force and arms^ entered into the tenements | 
aforefaid, with the appurtenances, and ex- 
pelled and removed the faid R. from his! 
pofTeffion thereof, and ejefted him from 
his faid farm therein; whereof the iaid 
WiUiam is conviflbed, as by the inipe6fcion 
of the faid record and proceedings thereof, 
which we lately caufed to be brought into 
our court before us, by virtue of our 
writ for correding errors profecuted by the 
faid JVilliam^ of and upon the faid premifcs, 
now remaining in our court before us, it 
appeareth to us on record; whereupon 
the faid judgment is before us afBrmed, 
as it.likewife appeareth to us on record: 
and therefore we command you, that with- 
,out delay, you caufe the faid Richard to 
Jiave his pofFeffion of his term aforefaid, 
yet unexpired, of and in the tenements 
aforefaid; and in what manner you (hall 
execute this our writ, do you make ap- 
pear to us on the oftave of the purification 
of the bleffed virgin A&ry, wherefoever we 
fliall then be in England-, and have there 
this our writ, Witnefs William earl Mansfield^ 
at Weftminfter, on the twenty-eighth day of 
November^ in the fifth year of our reign. 

Judgment 
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Tarde returned upon the writ of poffejjion^ 
and the writ af inquiry executed ^ and 
another writ ofpojfejion awardedp 

AT which day comes here the faid Z. 
by his attorney aforefaid, and the 
ftieritf (that is to fay) R. S. knight, now 
returns, that as to the aforefaid writ to 
caufe the faid . L. to have pofleflion, fe?f . 
the fame writ was delivered fo late to the 
faid fhcriff, that for the fhortnefs of the 
time, he could not proceed to the execution 
thereof; and as to the faid writ of in- 
quiry of damages, 6fr. the faid IherifFdoth 
return here a certain inquifition taken 
at E. in. the county aforefaid, on the 
eleventh day of November laft paft, by the 
oath of twelve, isfc. whereby it is found 
that the faid L. hath fuftained damages, 
by occafion of the trefpafs and ejeftment 
aforefaid, befides his cofts, ^c. to forty 
ihillings, and for thofe cofts, &r. to fix 
pence. Therefore it is adjudged that the 
faid L. do recover againft the faid /. his 
damages aforefaid to forty Ihillings, found 
by the faid inquifition in the manner afore- 
faid; and alfo fix pounds nineteen fliillings 
and fix pence, adjudged to the faidiL. at 
his rcqueft, fcfr. which damages in the 
X whole 
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whole amount to eight pounds. And be the 
faid /. taken, fcfr. and hereupon thf fzud 
L. as before, pr^ys the writ of our fbve* 
reign lord the king, to be cjirefted to the 
flierifFof the coynty aforeiaid, to caufe the 
faid Zit to have poffefTipn, £«fr. 

^s to the writ ofpoff^Jjion^ thtfieriffre^ 

turnetb that wtking was done there-- 

uppti; and as to the writ of inquiry 

for damages J the fame executed, and 

another writ ofpojfejjion awarded. 

AT which day comes here the faid T. A 
by his attorney aforefaid. And as to 
the ftid writ, to caufe the faid 3*. to have 
pofleflion, (ic. the flicrifF did nothing 
thereupon, nor returned the writ. There- 
fore as before, let another writ be thereof 
piade, direfted to him in the manner afore-r 
faid, ^c. retvirnable here on the oflave of 
faint Hillaryy i^c. And as to the aforefaid 
writ to enquire of the damages, iie. the 
fherifF, that is to fay, A. B. doth now re-f 
turn here a certain inquifition, [as in other 
cafes] and for thofe cofts and charges to 
fix (hiUings ; and becaufe the juftices will 
advife themf^lves, of and upon the pre-^ 
mifes, until the o6tave of faidt ft7/#5y, 
before they give their judgment, i^c. At 

which 
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>Krhich day C€«tieth here the faid 7*. by his 

attorney aforcfaid, and hereupon the pre- 

A^ifes bemg feen, and by the faid juffices 

Iiere fully underttood/ it is adjudged, fe?f, 

(as ?n the former.) And as to the faid 

yi^rit to carrfe the faid T. to have pofleffion, 

€^^. the fherifF, oh the faid oftave of faint 

PS/lary, had done nothing thereupon, nor 

i^eturned his writj therefore (as before) 

let another writ thereof be made in the 

Dcianner afbrefaid, returnable here, 6fr. — 

^6e fieriff returnetb that he hath de^ 
tivered foffejjion^ and an inquijitian for 
the damages J and the court will advife^ 
before they pronounce judgment for the 
daniager. 

AT wlkich diky here Cometh the faid- 
pfcaiatiff, by his attorney aforeiaid, 
apd as to th« writ to eaufe the faid plaintiff 
txr hav^ pofllsflioii^ Cfff. the^ ftieriff*, that is 
to fay,. Gr S^ eii^re> imdw resums, that ht 
by virtue of the writ aifofefeid to him di- 
rcSed, did, OA the twenty-flrft day of 
November ia&pdft, eaufe uhe. faid plaintiff 
to have \ik$ pofieffion of bis teiifn afore^- 
faid yet unexpired, of and in the tenements 
aforeiaid^ with* the appurtenances, accord- 
X a ina 
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ing to the purport of the writ aforefaid; 
and as to the faid writ to enquire of 
the damages^ (Sc. the faid flieriff doth alfo 
return here a certain inquifition (as in other 
cafes, until) for thofe cofts and charges 
to four pence) and becaufe the juftices 
here will advife, of and upon the prennifes, 
as to that particular whereof the faid writ 
of enquiry of damages did iflue, before 
they pronounce their judgment thereupon, 
a day is given to the faid plaintiff^ as in 
other cafes, 

^be jJ^eriff returnetb^ that pojfejjion was 
delivered by bis predecejfor^ and a 
tardc as to tbe writ of inquiry. 

AT which day here cometh the faid Jf^. 
by his attorney aforefaid, and the" 
flierifF, to wit, W. G. cfquire, now returns 
hercj that W. B. efquire, late IherifF of the 
bounty aforefaid, predeceflbr to the faid 
now flierifF, as to the faid writ Xfi caufe 
the faid PF. to have pofTeffibn, fcfr. did, 
by virtue of the faid writ to him direfted, 
on the eighth day of March lafl pafl, caufe 
the faid Pf^. H. to have his pofleflion, of 
and in the tenements and pafTage afore-* 
faid, with the appurtenances, yet unex- 
pired j and as to the writ of enquiry of 

damages. 
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otamages> &c. that writ was fo late deli* 

"ircred to him, that for the Ihortnefs of time 

lue could not execute the fame; which faid 

"^rit, was by the faid late fherifF, on his 

going out of his office, delivered to the faid 

mow ftierifF, together with the return of 

xhe fame, executed as aforefaid> fcf^. 

jljfigninent of errors inthe King's Bench, 
in a judgment ofejeSfment in the Com-i 
' mpn Pleas, 

AFterwards, that is to fay, on Wednejday 
next after five weeks from the fcaft 
day of Rafter in this faid term, the faid 
James Chapman Fuller^ by Jojeph Sherwood^ 
his attorney, appears before our fovereign 
lord the king, at Weftminjier^ and pleads 
that in the record and proceedings aforefaid, 
and alfo in giving the judgment aforefaid, 
there is manifeft error in this refpeft 5 that 
is to fay, that it appears by the record 
aforefaid, that the faid judgment given in ,. 

the manner aforefaid, was given for the faid 
R. jFf. againft the faid /. C. F. whereas by 
the law of this kingdom of Great Britain^ 
the faid judgment ought to have been given 
for the faid /. C. F. againft the faid /?. and 
therefore it is manifeftly erroneous in this 
refpcdt i and the faid /. C. F. prays a writ 
X 3 Qf 
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Prayer of of ouf fovcrcign lord the king, to fummon 
a^tii^ the faid R. to be before our faid fov^ereiga 
trrttres. lord thc king, to hear the record and pro- 

ceedings aforesaid; and it is granted to 
5«.^4. ac- him, i^tc. By which the flieriff is com- 
cordmgly. sanded that by honeft, iic. he make 
known to thc faid Robert ^ that he be before 
our faid fovcreign the king, on the morrow • 
of the holy Trinity^ wherefoever, i^c. to 
hear thc record and proceedings aforefaid i 
and further, i£c. The fame day is given 
to the faid /. C. F. &c. At which day the 
faid /. C P. by his attorney aforefaid, ap- 
pears before our fovcreign lord the king^ 
ru. nan m^f. £cf ^, and the iherifF returned not the writ 
thereupon. And the faid R, at the fame 
day, by Nathan Hickman, his attorney^ 
likewife comes here into this cowrt, gratis j 
whereupon the faid /. C. F. pleads,^ th^t 
in the record and proceedings aforefaidji 
and alfo in giving the judgment aforeiaid^ 
there is manifeft error, alledging the error 
aforefaid by him before alledged in the 
manner aforefaid ; and prays th^t the judg- 
ment aforefaid, for that and other errors 
in the record ^d proceedings aforefaid> 
may be reve;-fed annulled and rendered sJ- • 
together inefFeftual, and that he may be 
reflored to all things which he hath b^cA 
deprived of^ by reafoii of the judgnient 

aforefaid s 
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aforefaidj and that the faid Rohrl may 
join t6 fhe errors aforefaidj and t/iat the 
cotift of our faid foverergn lord the kfrig, 
ttizy ildw here proceed to an examiriatiari>. 
a§ well 6f the record and proceedings afore-^ 
i*a1d, as of the matters above afligned for 
error as aforefaid. And thereupon the faid joinder In 
Kciert doth avcf, that neither in the record ^^^o^- 
and proceedings aforefaid^ nor in giving 
thtf judgment afbrefaid, is there any error 
whatfbever; and he likewife prays, that 
the court of" our faid fovereign lord the 
king, may now here proceed to aa exami- 
nation, as well of the record aiad proceed- 
ings aforefaid, as alfor of the matters afore- 
faid above affigned for. error as aforefaid ; 
and that the feid judgmem may bp in all 
things afEtmed, fcf ^.— 

Entry of an ajjignmefit df erf off in the 
'^iXcbequer Cbamher^ arid of the jiidg^ 
ment th&eon ; asalfoof the remijfionof 
the record back again into the court of 
King's Bench* 

A Ftcrwards, that is to fay, on Saturday 
"*^ the fifteenth day of January^ in the 
nineteenth year of the: reign of our fove- 
reign lord the king, that now is, tlie 
X 4 tranfcript 
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tranfcript of the record and proceedings 
aforefaid, between the faid parties^ toge- 
ther with all things touching the fame, by 
means of a writ of our fovereign lord the 
king, for correfting errors in the premifes^ 
fued out by the faid Francis Gerrardy were 
tranfmitted to the juftices of the Comtnon 
Bench of our faid fovereign lord the king, 
and the barons of the Exchequer of our faid 
fovereign lord the king, into the Exchequer 
Chamber aforefaid, (according to the form 
of the fiatute made, in the parliament of 
our late fovereign lady Elizabeth late 'queen 
of England, at Weftminftery on the twenty- 
third day of iVi?w«?^<?r, in the twenty- feventh 
year of her reign \) from the faid court of 
our faid fovereign lord the king, before 
the king himfelf. And the faid Francis^ 
in the fame exchequer chamber, afllgned 
divers matters in the record and proceedings 
aforefaid, for reverfing and annulling the 
faid judgment : To which the faid Gideon 
appearing in the fame court, pleaded that 
there is no error whatfoever, either in the 
record and proceedings aforefaid, or in 
giving the judgment aforefaid. And after- 
ward$, that is to fay, on Saturday the fixth 
day of February y in the twenty-firft year of 
the reign pf our fovereign lord the king 
that now is, as well the faid Gideqn Caok 

as 
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as alfo the faid Francis Gerrard^ by their 
a-ttornies aforelaid, came before the faid 
jviiliccs of the Common Bench of our faid 
iovereign lord the king, and the barons of 
the Exchequer of our faid fovereign lord 
the king, in the faid court of the Exchequer 
Chamber aforefaid. Whereupon all and 
lingular the premifes being viewed, dili- 
gently examined, and fully underftood, 
by the court of our faid fovereign lord 
the king, in the faid Exchequer Chamber} 
on mature deliberation had thereon, it was 
adjudged, that the judgment aforefaid is 
in no wife vicious or dcfc6^ive, and that 
there is no error in the record or proceed- 
ings aforefaid. Therefore it was adjudged, 
that the faid judgment (hould be in all things 
affirmed, and remain in its full force and efFeft, 
the faid caufe above affigned for error to the 
contrary in any wife notwithftanding. And 
it was then and there further adjudged, 
that the faid Gideon Cook ftiould recover 

againft the faid Francis Gerrardy 

pounds, awarded by the court of our faid 
fovereign lord the king, in the court 
of the Exchequer Chamber as aforefaid, to ^ 
the faid Gideon^ with his confent, according 
to the form of the ftatute in fuch cafe 
jnade and provided, for his damages and 
eoftj?, which he fuftained by reafon of de- 
laying 
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laying th€ execution of the judgment afore- 
faid, by means of fuing oirt and profecming 
the faid writ of error. And thereupon the 
record aforefaid, and alfo the proceedings 
in the premiles, had thereupon, before the 
juftices and barons aforefaid, were remitted 
before our faid Ibvercign Ibrd the king, 
whereibever, 6?r. by the jufticeis ^nd hst- 
toM aforefaid, according to the fonn rf 
the ftatute, &c. and they now remain here 
in the faid court of our faid fovereign lord 
the king. 

Coote V, Lincb. 
Writ of cr- TJy^ILLIAM the third,' by the grace of 

bmT«! ^^ ^^^' ^^' '^^ ^"^ ^^"*y ^^^ ^^^^- 

ceptions, on beloved counfellor,^ fir Richard Pyne knight, 

i^^^'tkf ourchicfjuftice, affigned to hold pleas -before 

the Com- US, in our kingdom of Ireland, greeting : be- 

mon Pleas in ^^^f^ j^ the record and proceedings, and alio 

Iieland, re- . . . / , . ^ , . , 

moved into m giving judgment,, of a plaint, which was 
the King's levied in our court of Common Pleas in our 
and affirmed'; kingdon> of Ireland, before you and yotlr 
and from brethren^ then our juftices of the fame court; 
mW to the by our writ, between* Jc^w Lynch gentleman 
King's Bench and Richard C^oke efquire, of a plea of tref^ 
^d thfrTaf- P^^^ ^"^ ejeftment, done 16 the faid John 
firmed; and by him the faid Richard : /which faid re- 
reeved Lto ^^^ ^"^ proceedings, with the caufe of the 
theHoufeof intervening error, v/e have caufed tb be 
^'''^' ^ brought 
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brought before us in our kingdom of Ire- Lil. cntr. 
Und, and the judgment thereupon is affirm- ^Q^xh. 460. 
ed before us in our kingdom of Ireland ^ 5 Mod. 421, 
and now remaining bc/bre us in our faid s!c/^* 
kingdom of Ireland i manifeft error inter- 
vened to the great damage of the faid Ricb^ 
ard^ as we have received information from 
his complaint : we^ willing the error, if any, 
be in a due manner corrected, and full and 
fpeedy juftice done to the faid parties in this 
particular, command you, that if judgment 
be thereupon given, and affirmed, then do 
you certify under your feal, the record and 
proceedings aforefaid, diftinftly and plainly, ^ 

together with all^ things relating thereto, 
and tWs. writ, fo that we may have them on 
the oftave of the purification of the bleffed 
virgin Mary^ wherever we fliall then be in 
England ; that by infpcfting the record and 
proceedings aforefaid, we may caufe- further 
to be done therein, what of right ought to 
be done, for correding the error therein : 
and do you make known to the faid John^ 
that he be there then to proceed in the 
plaint aforefaid j and further to do and re- 
ceive that which our court fhall adjudge in 
the premiffcs. Witnefs ourfelf at Wefimin^ 
fiery on the eighteenth day of December^ in 
the feventh year of our reign. 

Layton. 

Allowed, Richard Pyne. 

The 
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The record and proceedings of the plaint, 
whereof mentioned is within made, with all 
things touching the fame, I certify to our fo- 
vereign lord the king:^ wherefoever, feff . at the 
day and place within contained, in the re-i 
cord to this writ annexed ; and I have madd 
known to the within named John Lynch ^ 
that he be then there, to proceed in tho 
plaint aforefaid, as I am commanded to do< 

. The anfwer oi Richard Pyne^ 

Pleas before our fovereign lord the kingy 
at the king's courts of Trinity Termy 
in the f event h year jof the reign of our 
fovereign lord William the third, king 
^England, Scotland, France and Ire- 
land, defender of the faith. Witnefs 
fr Richard Pyne, knight. 

Savage^ 



OUR fovereign lord the king hath 
fent to his trufty and well-belov- 
ed counfellor, fir Richard Pyne knight, 
his writ clofe in thefe words, that is to 
fay: fVilliam the third, by the grace of 
God, fc?f. To our trufty, and beloved 
counfellor, Cir Richard Pyne knight, greet- 
ing : Becaufe in the record and proceed- 
ings, and alfo in giving judgment, in a 

*^ plaint. 
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^ plaint^ which was before you and your • 

'* brethren, our jufticcs of the Common 

^^ Jiencb of the kingdom of Irelandy by our 

^* writ between John Lymh plaintiff, and 

**, Richard Choie efquire defendant, in a plea 

•^ of trefpafs and ejeftment,. manifeft error 

^^ intervened, as it is faid, to the great da- 

** mage of the faid Richard^ as we have re- 

** ceived information frohn ^Kis Complaint: 

" we willing, the errpr, ' if any there Is, 

*^ be in a due nianncr correfled, and full 

*' and . fpeedy juftice done to the parties 

*^ aforcfaid,/ in this particular, command 

*^ you, that if judgment hath been there-^ 

*^ upon given, then fend you under your 

" feal, diftinftly and plainly, the record and 

*^ proceedings aforefaid, together with all 

"' things touching ' the fame, and this writ, 

•' fo that we may have them before us, on 

*^ the oftave of the purification of the bleffed 

" virgin Maryy wherefoever we ftiall then 

" be in Ireland ; that irifpefting the record 

"and proceedings aforefaid, we may caufe 

" further to be done, for correcting the 

*^ errors therein, what of right, and accord- 

" ing to the cuftoms of our^ Icin^dotn of 

" Ireland ought to be dpne. Witncfi our- 

" truftyand well beloved counfellor, Henry- 

•' lord baron Capeloi Hewkejburyy dv Cyril^ 

" JVych knight, and tVilUam Dummb cfq j.; 

" our 
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" our juftices and general governours of oof 
" kingdom of Ireland, at the King's Courts I 
" on the firft day of February, in the ieircntk I 

** year of our reign. 

Ci^rr and Carr^ 

By virtue of this writ, to me direfted, I 
humbly certify to our fovereign lord the 
king, the record and proceedings of the 
plaint, whereof mention is within macle» 
together with all things touching the faixiCj 
as this writ doth diredt and require. 

Richard Pyne^ 

Pleas at the ktng^s courts^ before Jir 
jRichard Pync knight, and his bre^ 
thr^n, jujiices of our fovereign lord 
and lady William and Mary, king and 
queen of England, Scotland, France, 
and Ireland, defenders of the faitb^ 
of their bench, of the kingdom ^Ire- 
land, of Hilary term, in the fifth 
year of their reign. 

Walker. 



Declaration THIcbard Coote efquire^ was attached to. 

in ejeament 1\ anfwer to John Lynch gentleman> of a 

in the Com- . ,- ^ x r -. i. 

mon Pleas in p*^^ wherefore, with force and sffms, he 

Ireland, of a broke and entered into the caftle, manor, 

nor, Vf. " ^^^ villj of Gcrmonjtowne ; and two hundred 

mefluagesj 
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X^^iTu^c^ two hundred cottages, two hun- 

dr^;/d gardens, one hundred orchards, three 

viadmilis, tiiree fuUing-milLs, one choufand 

ucrc^ of Jbndp one thoufajid acres of mea- 

do^pv^, OM tbou^d acres of paflure, and 

i>n^ thwfand a^res of furze and heath, with 

the appurtenances, in the vilk and land of 

Gprmanjhwne^ Cf^rrawfiowne^ Ricbardjiowne^ 

Si^ltray^ Ltpgdcoryy Ballojf, Stamulm, and 

O0dJeflfi0wne ; , and a}I and lingular which 

premiiTes lie in the barony of Duleeke and 

conoty aforefaid, which Jinuo Preftcn gentle- 

. j^n^n, c<;>mmonJy galled Jmco vifcount Ger^ 

»^fi^mvn$^ demifed to the faid plaintiff*, 

y^bn^ Lynch f for a ternri which is not yet paft, 

fU^d ejeded the faid John Lyneb from hif 

i^Xf^ aforefaid, his term afprf faid therein 

b^ing not yet eiitpired $ and did him other 

Wriings, to the great damage, &?r, and 

ggfiii^dt the pea(c^, i^c. and whereupon tlic 

i^^ Jakn Lymbi by ARcbael Hall his attor^^ 

nfy^ cQnfiplains, that whereas the faid Jmc9 

Priftm cxa the firft: day of M<jzjr, in the year 

q(F wr Lord 1693, zt Gortnanftawne in the 

COUptj aforeiaid, demifed and to farm let 

to the fa«i Jalm lyucb^ the caftle, manor, 

iMid vill, of G^manftawne ; and two hundred 

imffu^gu two hundred cottages, two hua^ 

ilKsA g^rdepr,. one hundred orchards, three 

viadmllisii three fulling^milb, one thoufand 

acre^ 
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acires of land, one thoufand acres of meadow^, 
one thoufand acres of pafturc, and one 
thoufand acres of furze and heath, with the 
appurtenances, in the vills and land of Gor- 
manftowney Carrowftoney Rkhardjidivne Bol- 
trajy Leogdeoryy Balloy, Stawiulniy and Cad^ 
dellftowne ; all and Angular which premiffes 
lye in the barony of Duleeke and county 
aforefaid, to have and to hold all and Angu- 
lar the demifed premiffes, to the faid John 
Lynch his executors adminiftrators and af- 
figns, for the term of twenty-one years, 
thence next following ; by virtue of which 
faid demife, the faid John Lynch on the fe- 
cond day of the month of May aforefaid, 
in the year of bur Lord 1693, entered 
into the faid demifed premiffes, with the 
appurtenances, and was poffeffed thereof: 
and being (o poffeffed therfeof, he the faid 
R. C. on the third day of May^ in the 
year aforefaid, with force and arms, en- 
tered into the faid demifed prcmlfes, in 
and upon the poffeffion thereof of the 
faid John Lynch^ and with force and arms, 
cjefted expelled and rcmovisd the faid John 
from his farm aforefaid, (his term afore- 
faid therein being unexpired) and did 
and now . doth withhold the faid J9bn 
from his farm aforefaid,. "being *fo expel- 
led therefrom J and then -and there -4id 

him 
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him other iajuries, againft th« peace 0f wr 
fovercign lord and lady, the now king anfl 
queen* and to the great damage of the faili 
y^bn,i whereiiipon he declares he is iiv- 
^ured and endamaged to the value of fyw 
^oufahd. pounds fterlin^, and therefore he 
briags his fuit, &c. And the the faid Rs Not guilty, 
by IL P. his attorney comes and defen4s 
the ftirjje .^n^ injury, w^ti (^c. and faith 
that h^ is in no wife guilty of the premifc;5 
^tbove charged upon him, in fuch manner 
9Ad form as the faid John coniplains agaicit 
Jiim 5 aod thereof he pots himfelf upon the 
country, a^d the faid Jobn doth likewife the 
fansicj^ thfcr-^fore the fberiffi^ commanded, 
that he caufc to come here in ^ftepn -dayjs 
from Efifier day, twelve,- fc?c. by whom., 
iS<. a^ who neither, ^c. to recognise, &?^. 
t)cqajjfe ^$ well, ^t. the fame day is given 
to the &id pjtrties to "be hercj ^c. '■ After- Juratt. 
w^rds, the procefs being thereupon conti- 
jiped betweien the parries aforefaid, the jury 
ve thereupon, relpited in the faid a6lion 
ten:, uirto this ^day* .(.that is to fay) in fif- 
teen d^ys from the day of St. bilary^ then 
next blowing ^ before which day our faid Demife of 
£>Terjeign lady H^ry^ iate queen of England^ ^ q^^^- 
departed this life ; after whofe dcceafe (that 
.ii tp fay) .in fifteen days of St, Hilary^ as 
well the faid •/. L. gentleman as the faid 
Y R.C. 
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R. C. efq; by their attornies aforefaid, ap- 
pear ; and the jury thereupon innparinelled, 
being 'called, likewife appear, who being 
eledted,' tried, and fworn to declare the 
trpth of the prcnniffcs, do upon their 
^bath; declare, that the faid R. C. is guilty 
of the trefpafs and ejedmcnt aforefaid 
in fuch manner and form, as the faid /• L. 
declares againfl: hiny; and they do aflefs the 
Vcrdiaat damages of the faid Jobn^ occafioned by the 
^'kiltiff,^'' trefpafs and ejeftment aforefaid, bcfides his 
expences and cofts, laid out by him about 
his fuit in this caufc, to twelve ponce fter- 
ling, and for thofe expences and cofts to 
Judjinjent. fix pencc. Therefore it is adjudged, that 
the faid /. L. gentleman, do recover againft 
the faid R. C. his term aforefaid, yet to 
come, of and in the faid premiffes-, with the 
appurtenances, and his damages aforefaid, af- 
feffdd by the faid jury to eighteen pence, in the 
manner aforefaid ; and alfo thirty-fix pounds 
fix (hillings and nine pence, adjudged by 
this court to the faid /. L. with his con- 
fent for his expences and cofts aforefaid, by 
way of increafe : which faid damages in the 
whole amount to thirty-fix pounds eight 
ftiillings and three pence ; and be the faid 
R. C. i^c. taken, ^c. — 

Examined by Walker. 

After- 
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AFtcrwards (that is to fay) on FriJahf nejtt: Scire faciat , 
after the morrow of the Holy Trtnitj^ Siuart ,xecu. 
m this fame term, the faid LL. by Charles 
JLedman his attorney, appears before our 
fbvereign lord the king, at the king's 
court > and the faid John prays a writ of 
our fovereign lord the king, to fummon the 
laid R. C. to be before our faid fovereign . 
lord the king, to fhew if he hath or knows 
of any thing to fay for himfelf, why the 
faid 1. L. ought not to have his execution 
^gainft hini, of and upon the judgment 
aforefaid ; and it is granted to him, fefr. by 
-which the IherifF of the county aforefaid is 
commanded, that By honeft men, &?^. he 
make known to the faid R. C. that he be / 
before our fovereign lord the king, on Tue/- 
day next after the morrow of the Holy Trinity] 
wherefoever, fis?^. to fhew caufe ih the man- 
ner aforefaid, if, ISc. and further, 6?r. the 
fame day is givei? to the faid John to be there, 
i^c. at which day the faid /. L. appears be- 
fore our fovereign lord the king, at the 
King^s Court, by his attorney aforefaid, and 
offers himfelf on the fourth day of the plea, 
againft the faid R.C. in the faid aftion; 
and he, being folemnly called, appears not, 
and the Iheriff doth now return here, that 
the faid R. C. hath nothing, 6f^. nor is he Return of 
Y 2 to 
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late favercign^ord Charles the fecood, king of 
England^ of the parliament of his kingdom of 
Ireland^ in a parliament of our faid fovereign 
lord king Charles the fecond, begun at Di^* 
lin, in his faid kingdom of Ireland, on the 
eighth day of May^ in the thirteenth year of 
the reign of our faid late forereign lord king 
Charles the fecond, and there continued by 
feveral prorogation§, until the twenty-fixth 
day of OSiober^ in the feventecnth year of 
the reign of the fan^c king; intitled. An 
Ad, i^c. By which faid a6t of. parliament, 
it is enaded, that, i^c. he alfo gave in 
evidence, that the faid Jenica vifcount G^r- 
manfi^wnej after making the faid indenture, 

^ that is to fay,, on the eighteenth day of 
OStoher, in the ye^rofour Lord 1690, died, 
without iflue male begotten of his body ; 
and that the faid Jenico, the leflbr of the 

* now plaintiff, and Jenice Prefiotiy the eldeft 
fon of Nicholas Prefton brother of Jenico 
Prefton late vifcount Gormanftojvne^ mention- 
ed in the indenture of leafe aforefaid, is one 
and the fame and not different perfons, and 
that the faid Jenico Prefton, the leffor of 
the now plaintiff, demifed the premiffes 
aforefaid to the faid John Lynch, in fuch 
manner and form as is expreffed in the de^ 
claration aforefaid j and that the faid John 
lynch, by virtue of the dcmifc aforefaid, en- 
i tcrcd 



ant s cvi^ 
dence. 
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'tered ;and was thereof poffefled, until the 
laid Richard Coote ej[e6tcd him, in fuch 
mannpf and fonn as the hid John Lynch 
above complains againft. him. 

. Nehemiah Domelland€{c\mrQ, prime ierjeant The defend* 
at lawof oi;rlovereignlord the king, offered 
to prove 4nd give in evidence to the laid 
jurors, on the part of the faid R, C that 
the faid ^Jenico had no feifin intercft or 
title, in or to the faid vlHs, lands, and tene- 
ments and that he, could not recover tRc 
poflellion mentioned in the declaration afore- 
faid, in fuch manner and form as the faid 
Jenico propofed by his faid fuitj and that 
the faid Richard was not guilty of the tref- 
pafs and ejeiftment aforefaid i and that all 
and Angular the vills, lands, and tenerh'en^ 
aforefaid, mentioned in tHe declaration, were « 
feifed and fequeftred mto the hands, andio 
the ufe, o( Charles the firft late king 'of 
England^ after the twenty-third day of 0/?^- 
her^ in the year of our Lord 1641. And 
the faid N. DonnellandyOn the part of the faid 
defendant, produced and gave in evidence 
to the faid jurprs, that it is further provid- 
ed by the faid aft, That, £f?'r. And the.Taid 
jV. Donnelland further, offered and" would 
Rave proved in evidence,^ to the iald ji^rbrs^ 
that the lands tenemc;nts and premiflfesvniei)- 
tion^d in the declaration aforefaid, were in 
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the fcifin of the faid J?. C at the time of 
making the faid aft, as. affignee of the faid earl 
o( Mountrah^ being thtfon of the faid earl ; 
and the lands afordaid being duly affighed and 
Irnnited, to him and hrs heirs, according to 
the true iment of the faid aft ; and that th^ 
ferd hfntisr in the dccParation, were the fands 
of the faid vlfcount Gormdnfiowney ai^d hj 
the faid claufe or provifioti t6 be *reftored 
to* Kim, after a feprifal madq 'to the faid 
Hfcbarif;. and that the faid lands and tene- 
ments do, and at the time of making the 
faid aft of explanation flid,. contain one 
thoufand^ four hundred acres of land i and 
that no other forfeited lands were affigned 
to the faid Richard^, as afligaee to the faid 
earl, or to any. othei: perfon, the heirs of 
afligns of the faid earl, in fatisfaftibn there- 
of, except lands containing one thoufand 
and one hundred acres, and no more ; afid 
fhat no fatisfaftion was made, for the 
rents and profits of the faid lands, re- 
ceived by the faid lord vifcourit Gormanf^ 
towne\ named, rh the faid aft, or by hii 
agents, after the" entry !upon the pfemifes, 
pade by him as aforefaid ; arid for fhcfd 
reasons, and until the full number of dfte 
thoufand four Hundred acres be affigned to 
ttie faid' Richard^ in fatisfaftori of the faid 
pa^ thoufand four hundred 'acres, men- 
* ■ ^ tioned 
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noned in the faid "dedaratfoh, and until fii- 
tisfaftion be made to him for the rents and 
profits of the premifes aforefaid, according 
to the true" intention of the faid aft, the 
faid vifcotint, or his afligns, , ought not to 
be reftored to the tenements aforefaid, itien- 
tioned in the declaration aforefaid. And 
the faid N. Bonnelland further flieWed and 
gave in^evidehce,*to the faid jurors, that 
the faid JtnicOy late vifcount Qorfnanfiowne^ 
was reftored by the faid a^, but waa at- 
tainted of high treafon, con^mitted againft * 
our fovereign , lord the king; that now \% 
ftnd our kte fovereign lady the queen, 
that is to i^yy on the tenth day of Aprils 
in the third year of their reign 5 by virtue 
whereof, all lii^ lands and tenements were 
forfeited to the faid king and queen, with^ 
out any o^ai^t or inquifition to be found 
thereof, according to the form of the 
ftatute in fuch Qz^t made and provided j 
and by reafon thereof were feifed into the 
hands of our faid fovereign lord the king, 
that now is, and of our fovereign lady, 
the fate queen ; whereby the faid Jmico^ 
mefttioned in the faid declaration, could ob- 
tain no poflcffion- or feifin by his entry, be- 
caufc the hatids of our faid fovereign lord 
the king, that now is, and our faid fove- 
jreign lady the quetn, were not from thence 

removed 5 



^330 • A P !P E N D I X. 

removed ; fo that, for that rcafon, the dc- 

mife of the premifes aforefaid, fuppofed-^o 

"be made to the faid JabM^Lyncb, was invalid 

Thcmdcnce and of no efFeft ; and he further (hewed and 
in diibute. . . , i i* • i • « 

gave m evidence, to the faid jurors, that 

an inftrument, produced in writing on the 
part of the plaintiff, importing an inroll- 
ment, in the exchequer, of an order made 
by the faid commifTioners for the execu- 
tion of the faid av5k of parliament, to wit, 
an order bearing date on the firft day of 
January^ in the year of our Lord 1668, 
ihcwn in evidence to the faid jurors, by 
Robert Rocbford efquire, of counfel for 
the plaintiff, ought not to have been given 
in evidence to the ^ faid jurors, without 
proof, upon the oath of witneffes, that the 
faid order was figned and fealed by the 
faid commiffioners ; becaufe it was not of 
record, nor was any order of itfclf a record : 
Reference to af d hc the faid N. D. defired the faid 
theju ge«. ju{^jccs before whom the trial was of the 
iffue aforefaid, to inform the faid jurors, 
and declare to them the law, of and con- 
cerning the premifes j and that the demife 
aforefaid, made to the plaintiff, was invalidy 
for the reafon aforefaid 5 and that the faid 
Jenico Pre/ton ought not to be reftored to 
the premifes, for the impediment and rea- 
fons aforefaid, which^ according to the form 

and 
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and cfFcft of the i5ii4 ftatute, ought to be 
removed before he (hould be rcftored : but Their deter- 
the faid juftices affirmed, to the faid jurors, °^"*^ 
that the matter fhewn by the faid N. D.. iij 
manner and form aforefaid, was of no effe6b 
to preclpde the fard Jenico^ or the faid 
jplaintlfF, fropn having or maintaining the 
faid aftion; whereupon the faid A^. D. in Prayer of a 
as much as the matter aforefaid fhewn by J^illofcxccp. 
Jiim, and produced and given in evidence 
to the faid jurors, would in no wife appear 
>by the verdi(!3r of the faid jurors, requetted 
the faid juftices, according to the form of 
the ftatute in fuch cafe made and provided, 
to feal this prefent bill of exceptions* 
which contains in itfelf the matters afore-* 
faid, Ihewn by the faid N. in evidence to 
the faid jurors, in the manner and form 
aforefaid ; which faid juftices, at the Te- 
queft of the faid If. according to the form 
of the ftatute in fuch cafe made and pro- 
vided, fealed this prefent bill, at the king's 
jcourt aforefaid, on the fourth day of Fe- 
hruary^ in the year of our Lord 1694. 
fi.CQXy y, J^fferjori. And the faid Richard Sdre facias 
Coote prays a writ of our fovereign lord the J° adcnow"* 
king, to fummon the faid fir Richard Co^ ledge or deny 
knight, and fir John Jefer/on knight; the ^ ^^^^^ ^^*^^- 
juftices aforefaid, that they be before our 
feid fovereign lord the king, wherefoever, ^c. 

an4 
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and it is granted to them, 6?f. by which 
the faid juftices are commanded, that they 
be before our fovereign lord the king, on 
Saturday next after the morrow of faint 
Martiriy whercToevcr, fcfr. to* deny or ac- 
knowledge the bill of exceptions, aflerced 
to have been fealed by them as aforelaid^ 
according to the form and effeft of the 
ftatute, fef f. At which day the faid Ricbcrd 
Cox and Jahn Jefferfon perfonally appear^ 
before our faid fovereign lord the king, at 
the king^s court, and acknowledge the feals, 
afferted to have been put to the faid bill of 
exceptions, to be the feals of the faid 
Richard C&oc and John Jefferfon. Arid there- 
upon the faid Richard Coote brings into 
this court of our faid fovereign lord the 
king, before the king himfclf, another 
writ of error, in the premifes, directed to 
fir Richard Reynell knight and baronet^ 
chief j lift ice of our faid fovereign lord the 
king, in thefe words, that is to fay, IVil^ 
Ham the third, by the grace of God, &€• 
To dur trufty and well-beloved counfelior^ 
fir Richard Reynell knight and baronet, 
our chief juftice afligned to hold pleas be- 
fore us in bur kingdom of Ireland, and hi^ 
brethren our jtiftices there, greeting : Forks' 
afmuch as in the recoM and proceedings^ 
on a plaint which was levied in the court 
' . of 



A P P IE N D I X. 233 

of Common Bench of us and of the lady 
JMary our late queen, before our. trufty 
and beloved counfellor, fir Richard Pyne 
IcRight, our chief juftice of the fame Bench -^ 
and alfo in giving judgment on the 
fame plaint, which was given in our court 
of Cemtn^n ^Bencb^ between John Lynch gen- 
tleman plaintiff, and Richard Cme efquirc *' 
defendant, of a plea of trefpafs and ejed- 
nieat> manifeft error intervened, as it is 
diledged, to the great damage of the^faid 
Eishardy as we have received information 
&om his complaint; we command you, 
that you, infpcfting the record and proceed- 
ings aforefaid, caufe further to be done for 
correfting the errors therein, what of right, 
and acording to the law and cuftoms of our 
kingdom of Ireland^ ought to be done. 
Witnefs otir faithful and well-beloved coun- 
fellor, Henry lord baron Capell of ^evokf- 
iury, deputed our general governor of our 
kingdom of Ireland, zt the king's court, 
on the thirty-firft day of May, in the feventh 
year of our reign. 

Carr and Carr, by Carr. 
Allowed, R. ReynalL 

And thereupon the faid Richard Cgote, Affignment 
by his attorney aforcfiiid, coijies and pleads, ^ ^^^^^^ '^ 
that in tjie record and proceedings aforefaid, 

and 
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V and alfo in giving jujlgment as aforefaid, 

there is manifeft error in this refpeft, that 
is to fay, that by the record and proceed- 
ings aforefaid it doth appear, that the judg- 
ment, given in the plea aforefaid, was 
given for the faid John Lynch againft the 
faid Richard Coote^ whereas by the law of 
the land of this kingdom of Ireland^ judg- 
ment ought to have been given for the faid 
Richard Coote againft the faid John Lynch, 
by reafon of which, and other errors being 
in the record and proceedings aforefaid^ 
he the faid Richard Coote y prays that the 
faid judgment be reverfed, annulled, and 
rendered inefFeftual, i^c. And that he 
\ may be reftored to all things, which he 

hath been deprived of by reafon of the 
judgment aforefaid*' At which Saturday 
after the morrow of faint Martin, as well 
the faid Richard as the faid John, by their 
attornies aforefaid, appear before our faid 
fovereign lord the king, whereupon the 
faid. Richard as before avers, that in the 
record and proceedings aforefaid, and alfo 
in giving judgment as. aforefaid, manifeft 
error intervened, alledging the error afore- 
faid above afligned by the faid Richard in 
manner aforefaid, and prays that the judg- 
ment aforefaid, for that and * other errors 
being in the record and proceedings aftfre- 

faid. 
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A P P END! X, 33S 

faid, may be reverfed annulled and ren»- 
dered altogether ineffeftualj and that he 
may be reftored to all things which he hath 
been deprived of by reafon of the judgment 
aforefaid ; and that the faid John rejoin to 
the errors aforefaid; and tliat the court of our 
faid fovereign lord the king may now here 
proceed to an examination, as well of the 
record and proceedings aforefaid, as of the 
faid matter above afligned for error. And Joinder In 
the faid John Lynch avers, that neither in 
the record and proceedings aforefaid, nor 
in giving judgment as aforefaid, is there 
any error whatfoever; and he likewife 
prays, that the court of our faid fovereign 
lord the king may proceed to an exami- 
nation, as well of the record and prpceed*- 
ings aforefaid, as of the faid matter above 
iffigned for' error i and that the judgment 
aforefaid may be in all refpeds affirmed: 
and becaufe the court of our faid fovereign 
lord the king is not yet advifed, what judg- 
ment to give of and upon the premifes, a 
day is therefore given to the parties afore^- 
faid, to be before our faid fovereign lori 
the king, till the oftave of faint Hi/aryy 
wherefqever he Ihall then be in Ireland^ 
to hear their judgment of and upon the 
premifes, for that the court of our faid 
•Sovereign lord the king arcaotyet advifed 
• ' therco^, 
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thereof, 6fr. At which day the faid pardcs, 
by their faid atcornies, came before our faid 
fovereign lord the king, at the king's court j 
whereupon, the premifes being vieivcd, 
and by the court of our faid fovereign lord 
the king fully underftood, and upon dili- 
gent examination as' well of the record and 
proceedings aforefaid, and the judgment 
thereupon, as alfo of the faid caufes above 
affigned for error by the faid Richard 
CoatCy and upon mature deliberation there- 
upon had, it appears to the court of our 
faid fovereign lord the king, that there is no 
error in the record ; therefore it is adjudged, 
that the faid judgment be in all refpefts 
affirmed, and that it remain in full force and 
cfFeft, the faid caufe and matters, above 
affigned for error, in any wife notwith- 
ftanding. And it is further adjudged, that 
he the faid J. L. do recover againft the (kid 
jR. C. eighteen pounds fixtecn Ihillings 
fterling, for his damages and cofis, which 
he has fuftained by reaibn of delaying the 
execution of the judgment aforefaid, by 
means of profecuting the faid writ of eiTor 
in the premifes ; and that the faid J. £.. 
have his execution thereof, (^c. 

Afterwards, that is to fay, on Friday not 
after the morrow of faint Martin, in this 
fame term, the (aid R. C« appears bffon^ 

our 
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our faid fovereign lord the king at W^fi* 
minjiery by John Lilly his attorney, and 
declares that in the record and proceed- 
ings aforefaid, and alfo in giving judgment 
aforefaid,— and moreover in the affirmance 
thereof there is manifeft error in this re- 
fpeft, that is to fay j that by the record of 
the judgment aforefaid, and the affirmance- 
thereof, it doth appear, that the judgment 
aforefaid was given, and affirmed, in tht 
manner aforefaid, for the faid John Lynch 
againft the faid Richard Coote^ whereas by 
the law of the land of the faid kingdom of 
Ireland^ judgment ought to have been 
given for the faid iS/V^^r^ Cpc/^ againft: the 
faid John j therefore it is manifeftly erro- 
neous in that refpect : and this the faid 
Richard is ready to verify, wherefore he 
prays that the faid judgment, and the af- 
firmance thereof, for thofe and other errors 
being in the record and proceedings afore- 
faid, be reverfed, annulled, and rendered 
altogether ineffedtuali. and that he the laid 
K. C. be reftored to all things, which he 
hath been deprived of, by reafon of the Joinder in 
judgment aforefaid, and the affirmance ^^^^^* 
thereof; and th^t the faid John may rejoin 
to thofe errors. And the faid Johny by 
Jonathan Bolt his tttorney, comes gratis 
here into this court, and having award&d the 
% errors 
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33.a A P P E N 1> I X. 

errors aforefaid, he forthwith pleads, that 
neither in the record and proceedings afore- 
feid, or in giving the judgment aforefaid, 
or in the affirmance thereof, is there any 
error whatfoever, ^d prays that the court 
of our faid fovereign lord the king may 
proceed to an examination, as well of the 
record and proceedings aforefaid, as alfi> 
of the matter above affigned for error ; and 
tdiat the faid judgment be in all things af- 
firn>cd i and feecaufc the court, fefr. 

Wiit of error T/f/^ILLIAM the third, by the grace 
tlf'^' '■ ^ ^f Go^y &c. To our trufly and 
beloved fir John Holt- kmght, our chief 
jufticfe affigned \o hold pleas before us, 
greeting: Becaufe- in the^ record a«d pro- 
ceedings of ft certain phint, which was 
levied in our andJ owr kte queen Afery's. 
court of Ccjnffwff Bench of the kingdom of 
Ireland^ before fir Richard Pyne knight, and 
his brethren, our and our faid late queen's 
chief juftice of the fame court, by our writ, 
and alfo in giving judgment of the faid 
plaint, which was given in our court of 
Common Bench aforefaid, between John 
lynch gentleman, and Richard' CootCy cfquircj 
in a plea, of trelpafs and ejcftmcnt, done 
to the faid John by the faid Richard ; which 
faid rv^cord and proceedings, with the caufes 
4 of 
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6f error, we caufed'tb be brought before 
tjs in our faid kingdom of Ireland^ arid the ^ 
jifdgment was thereupon affirmed in our 
kingdom of Ireland i and we thereupon 
<:aufed the faid record and proceedings, 
with the caufe of the error intervening 
tSierein, to be brought before us in England^ 
and the judgment is thereupon affirmed be- 
fore us in England 'y manifeft error interven- 
ed, as It is faid, to the great damage of the 
fsdd' Richard, as we have received informa- 
rionfrbm his complaint. We, willing that 
the error, if any there is, be duly correfted, 
and fulPand fpeedy juftice done to the par^ 
ties aforefaid, command you, that if the 
judgment in the C^*/»^» P/^^^ of our king- 
dom of Ireland, and in our court before us 
in England, be affirmed, then do you with- 
out ^ delays plainly and diftinftly, certify 
the record and 'proceedings aforefaid, toge- 
ther with all • things touching the fame, 
to us, in our prefent parliament ; that we, 
inffTefting'the ^record and proceedings afore- 
faid,' with the confent of the lords fpiritual 
and temporal, in parliament aflembled, for 
correfting' thofe eri'ors, may further caufe 
to be done, what of right, and according 
I 16 the law and cuftoms of this our kingdom 
oi England, ought to be done. Witnefs 
otirfclf at ^^»»/;j^r, on the. twenty-fixth 
Z 2 day 
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day of January^ in the ninth year of our 
reign. 

^ S. Terry. 

The anfwer of fir John Holt knight, the 
chief juftice within named. 
The record and proceedings of the plaint> 
whereof mention is within made, with all 
things touching the fame, to the lord the 
king within named in the prefent parliament, 
with my proper hands I have produced, 
in a certain record to this writ annexed^ 
as I am within commanded. 

7. Holt. 

Pleas before our fovereign lord the kingp 

at Weftminfter, of Michaelmas term 

in the eighth year of the reign of our 

fovereign lord William the thirds 

nowkingof^Xi^^vA^ &c. Roll. 34.7. 

Judgment in ^ T which day the faid parties come be- 
Bendi"^^'* jlJL fore our fovereign lord the king at 
Wefiminfter^ by their faid attornies, and all 
Jind fingular the premifes being viewed and 
fully underftood by the court of our faid 
fovereign lord the king now here, and upon 
diligent examination and infpeftion, as 
well of the record and proceedings afore- 

iaid. 
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faid, and the judgment given thereupon, 
as alfo of the faid caufes and matters by the 
faid Richard Coote afligned for error, in 
as much as it appears to our faid fovcreign 
lord the king, that neither in the record 
and proceedings aforefaid, nor in giving 
the judgment aforefaid, is there any error 
whatfoever, and that the record is in no 
wife vitious or defeftive; it is adjudged, 
that the faid judgment be in all refpefts 
affirmed, and remain in its full force and 
cfFeft, the faid caufes and matters affigned 
for error in any wife notwithftanding : and 
. it is further adjudged by the court of our 
faid fovereign lord the king, that the faid 
John Lynch do recover again ft the faid' 
Richard CoGtCy forty-four pounds, now here 
adjudged in the faid court of our faid 
fovereign lord the king, (according to the 
form of the ftatute in fuch cafe made and 
provided,) to the faid John Lynch ^ for his 
cxpences cpfts and damages, which he hath 
foftained by reafon of delaying the executioo 
of his judgment aforefaid, by means of pro- 
fecuting the faid writ of error; and that 
the faid Lynch have his execution there- 
\)pon, 6?c. 

Afterwards, that is to fay, on the fourth Affignmcnt 
day of February, in the tenth year of the p^^^'^^^^^ 
reign of Willtarn the third, now king of 
Z 3 England^ 
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•* England^ &c. the fai4 Richard CpAte^ by 
John Lilly his attorney, comes and pleads, 
that in the record and procecdir^s isaforc- 
faidj and alfo in giving judgment as afore- 
faid, and in the feveral affirmances of the 
judgment aforefaid, mentioned in the faid 
record, there i3 manifeft error in this re- 
Ipeft, that is to fay, it doth appear by the 
faid record, that the judgment afoj;eikid, 
given by the faid court of our faid fov^rcign 
lord the king before our faid foyereign 
lord the king, at the king's court in the. 
kingdom of Ireland^ and in all things af- 
firmed in the court of our faid fove^reign 
lord the king before the king himfelf, 
vhereas no fuch affirmance of the judgment 
aforcfaid ought to have beai give^i ; there- 
fore it is in this refpedt manifefliy crrp- 
aeous: and he prays that the judgnaenf a&XC- 
ftid, for that and other errors in the recorjl 
ajid prpceedings aforefaid, be reveffod aa- 
nulled and rendered altogether ijoeffedtw^; 
:^d that he be reflored to all thii^g6 vhiph 
he hath been deprived of, by j;neans of th^ 
judgments aforei^id ; ^n4 ''th^t the faid John 
Lynch rejoin to the errors aforefaid. 

Edward Certify, 

And the faid John faith, that neither 
in the record and proceedings aforefeid, 

nor 
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rior in giving judgment as aForefaid> Js there 
any error whatfoeverj and he alfo prays> 
that this high court of parliament may now 
here proceed to an cxamii>ation> as well of 
tiic record and proceedings aforcfaid, as of 
the premifes above affigned and alledged 
for error by the Jaid Richard Ooote j and that 
the faid judgment be in all things affirmfed. 

Cartbewi 

•♦ 

Deckmtim hy ^ripnai for the mefne 
Profits. 

Warcejlerfliire Jf. ^O UN Durham^ iate of Lil. Entr. 

J Willerfey in the county *92- 
o( Gloucefter^ yeoman, was attached to an- 
fwer John Underbill, of a plea wherefore, 
with force and arms, he broke and entered 
three mefltaages, five hundred acres of land, 
two hundred acres of meadows^ and two 
hundred acres of pafture, with the appur- 
tenances, in Treddingtcn in the coxinty ef 
fVQrceJer aforcfaid, and expelled, put cmt> 
and removed, the faid J/)hn Undtrhill^ from 
the pofleffion and bccupation of his faid 
tenerticnts, and kept and continued the faid 
John Underbitt fo expelled, pat out, and re- 
mored, from the poffeflion and occupation 
of the ^rue, for a long fpac« of timci 
Z 4 an^i 
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and during all that time> had and received, 
to his own ufe, all the rents iffues and 
profits of the faid tenements, being of the 
yearly value of two hundred pounds ; and 
other injuries to the faid John Underbill there 
did, to the great damage of the faid John 
Underhillj and againft the peace of our 
fovereign lord the king, his crown and dig- 
nity : and hereupon the faid John Underbilly 
by Giles Taylor his attorney, complains that 
the faid John Durham^ on the firft day of 
Junsy ^ in the fifth year of the reign of his 
prefent majefty, with force and arms, 
broke and entered the faid three mefluages, 
five hundred acres of land, two hundred 
acres of meadow, and two hundred acres of 
pafture, with the appurttnances, in Tred- 
dingtcn aforefaid, in the faid county of 
Worcefter^ and expelled, put out, and re- 
moved, the faid John Underbill from the 
pofTeifion and occupation of hi3 faid tene- 
ments, and kept and continued the faid 
John Underbill fo expelled, put out, and 
Removed, from the poffeSion and occupation 
of the fame, for a long fpace of time; 
that is to fay, from the faid firft day of 
June in the tenths year aforefaid, until the 
day of fuing out the original writ of the 
aid Jobn Underbill y and, during atll that 
time, had and received, to his own ufe, all 

the 
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tKe rents, iifues, and profits, of the faid 
tenements, being of the yearly value of 
two hisndred pounds } and other injuries to 
the laid John Underbill then and there did, 
to the great damage of the faid John Un-^ 
dtrhilly and againft the peace of our faid 
fovereign lord the king, his crown and dig- 
nity : wherefore the faid John Underhill fays. 
that he is injured, and hath fuftained da- 
mage to the value of fifty pounds, and 
therefore he brings his fuit, l^c. 

Declaration^ by bill, for the mefne 
profits^ and cojls in ejeSimenty after 
judgment by default againji the cafual 
ejector. 

^ddlefexjf. ^AMES Thome complains 
^ of William Goodhall being 
in the cuftody of the marfhal of the Mar- 
Jhaljea^ of our fovereign lord the king, 
before the king himfelf, for that the faid 
William on the twenty-fixth day of March, 
in the eleventh year of the reign of his 
prefent majefty [the day on which the eje6t- 
ment was laid] with force and arifjs, broke ' 

and entered one Ihop, one parlour, and 
ooe cellar, part and parcel of a certain 
melTuage or dwelling houfe, with the ap- 
purtenances. 
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purtenances, of him tJac faid Jam&s^ 4n tbte 
parifli x)f) &f ^. kk jd)« 4kfd coiiaty of Middle^ 
JeXy and then and there cKpell^d), put out, 
and removed^ the faid "fame's from the pof- 
feflion and occupation thereof $ and kept 
and continued the laid James^ fo expelled, 
put out, and removed, from the pofie^ion 
and occupation thereof, for ^ long fpace of 
time, to wit, from thence for the fpace 
©f nine months then next following 5 and, 
during all that time, had and received^ to 
his own ufe, all the rents, ifliies, and pro- 
fits of the faid fevefal premifes, being of a 
large yearly value, to wit, df the yearly 
value of fixteen pounds : by feafoti whereof 
the faid James was forced atid obligtd to 
lay out and expend, and did lay out and 
expend, a large fum of money, to wit, the 
fum of twenty pounds, in ttid about re- 
covering pofleffion of his faid Ihop, par- 
lour, and cellar, with the appurtenances, to 
wit, at the parifh aforefaid; tlnd the faid 
William then and there did other wrongs to 
the faid Jamesy agaixift the peace of our faid 
fovereign lord the king, and to the faid 
James his damage of fwty pounds j atid 
therefore lie brings his fuit, &?f . 

Pledges to profecutc, { g*^^'^^,^. [ 

Pleas 
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Pleas thereto •y viz. !• Not guilty and 
2. Not guilty ^kbin four years. 

AN D the faid William^ by John Brown 
his attorney, comes and defends the 
force and injury when, ISc. and fays, that 
he is not guilty of the tre(pafs above laid to 
his charge, in manner and form as the faid 
James hath above thereof conriplained againft 
him; and of this he puts himfelf upon the 
country, and the faid William doth the lijce. 
And for a further plea in this behalf,' the 
<faid William^ by leave of the court here,' 
for thi^ purpofe firft had and obtained, 
according to the form oi the ftatutejn fuch 
cafe made arid provided, fays," that the 
faid James ought not to have his jaforefaid 
aftion thereof againft him : becaufe lie fays^ 
that he was not guilty of the trefpafs afore- 
faid, above laid to his charge, at iny time 
within four years, next before the day of 
exhibiting the bill of the faid James againft, 
the faid William^ in the manner and form as . 
the faid James hath above thereof com- 
plained againft him the faid WilUam : and 
this he the faid William is ready to verify, 
wherefore h^ prays judgment if the faid 

James ought to have his aforefaid aftion 
thereof againft him, Sc. 

C. Runnifigfon. 
Rejpli^ 



3+8 APPENDIX. 



Replication to the lajl plea, and ijfue. 

AN D the faid Jamesy as to the faid plea 
of the faid fVilliam^ by him laftly above 
pleaded in bar, fays, that he, by reafon of 
any thing by the faid William in that plea 
allcdgcd, ought not to be barred from hav- 
ing his aforefaid aftion thereof againft him; 
becaufe he faith, that the faid William was 
guilty of the trefpafs aforefaid, above laid 
to his charge, within four years next before 
the day of exhibiting the bill of the faid 
James againft the faid William^ in manner 
and form as he the faid James hath thereof 
complained againft him the faid Williams 
and this he the faid James prays may be en- 
quired of by the country i and the faid Wil- 
liam doth the like, &r. 
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Ahatemenf. 

Formerly, the death of the nominal plain- 
tiff abated the aftion, Fage 139 
But if any one were living, of the fame name, 
it did not, *' litd. 
Abater. 

An abater is not within the ftatute of 32 K 8. 

Acceptance. 
Acceptance of rent, after condition broken, 
is a waiver of the forfeiture, 22 

Accord. 

Accord, with fatisfadlion, ^ good plea in 
ejeftment, 106 . 

Affidavit. 

Affidavit muft be made of the fervice of 

. declaration to warrant judgment againft 

the cafuaj ejeftor, 7, 66 

Uniefs 
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Unlefs in the cafe of a vacant poffeflion ; and 
then affidavit mufl: be made of the 
whole matter. Page 58, 66 

The fubftance of the former affidavit, 67 

It mtift be pofitive, as to fervice on the 
^ftual tenant, ibid. 

The fubftance of an affidavit, where the 
declaration was left on the premiffes, ibid* 

For leave to plead ancient demejne^ 106 

Alder-car. 
Fje6tmcnt will lie for Alder-car^ 3 1 

Amendment. 

The omiffion of pledges, on the original^ 

may be fupplied, by amendment, Jn a 

Juperior court, 49 

Though not in an inferior onty ibid. 

The court will amend the bill or writ, by 
the paper book, 50 

In what cafes the court have amended de- 
clarations, by enlarging the term, 103, 4 

The general rule of amending declarations 
in cjeftment, 105 

Aneefior and heir. 
The heir cannot maintain an ejeftment on 
the oufter of his anceftor, 10 

Though he die pending the fuit, ihid. 

What evidence is neceffary where the plaint- 
iff' claims as heir at law^ 1 17 

Ancient 
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Aniient dem^ne^ 
-Antient demefne is agood-plta in ejedment, 

Pag^io6 
But leave* m«ftr be* had> to- plead it, Hid. 

A$$earance. 
The old praftice, as to appearance, 5^ 

What time to appear,, afi^rmation. for judg- 
ment, «68,, fcfA. 
Ax cawmsinhMy. no- pQrfoo:.wai admitted to. 
appear inftead of the .ca£ftai ejefbor, un- 
kfs.fec had: been in. pQAcflSanj, or received* 
rent, 70 
The ftatute* '4if' ^^ G^. !^. r. 1 9* as to the 
landlord's, rig^hit to appear, and become 
defendant, with or without his tenant, 71. 
What pcrfons, come within the defcription 
oi landlord in this, ffatute, 72 
Within what time they muff appear, 73 
If the perfon, who wiihes.to appear, is neithei: 
tenant nor Tandford,. he muft move the 
court, 72 
Hx)W to appear; rn general, 75 
How to proceed, where the defendant, at the 
trial, will not appear, and confefs, 108 

Ajfault and battery. 

Aflault and battery cannpt be joined with 
cjedaicnt, 5^, 3 

AJJize 
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At common law, the aflize, and writs of 
entry, were the ufual means of recover* 
ing the pofTcfTion, ^^g^ ^ 

If the plaintiff wus barred in an aflize, he 
was put to his yrrit of right, 5 

The remedy by aflize more cxtcnfivc than 
that by ejedtnf>cnt, 8j 31 

An aflize will lie di croftOf 31 

And of a4>ifcar7, 36 

In aflize> the recognitors had a view of the 
thing demanded. 31 

The aflfize has always the claufe de catalUs^ 

44 

And puniflies the whole difleiiin, 44J 79 

Attachment^ vide Procefs* 

If the judge of an inferior court proceed by 
attachment on a rule to confefs leafe, Gfr. 
the fuperior court will grant an attach- 
ment againfl: him, 62 

An attachment lies for the non-performance 
of the common rule, 6?^. 79 

So for difturbing the officer in making exe- 
cution, 161 

So againfl: the defendant for a difturbance 
after pofleflion given, 162 

Attornment. 

Where the tenant has attorned, it is not 
ncceffary to give him notice to quit, aj 

Bail. 
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Bail. 
pormcrly, the court required z certificate, 
that bail had been filed, before they would 
give judgment againft the cafual cjeftor. 

Page 85 

But now it is fufficient if b^il be filed, after 

the rule for judgment is drawn up, ibid. 

Bail however muft be filed, before judgment, 

8a, 85 

A cafe, where the court ordered bail to be 

filed nunc pro func, 86 

Jf the tenant become defendant, he muft 

file bail, according to the rule, 8 / 

Of the bail in error, 146 

Bar. 

Twenty year's adverfe poflefTion is a good 
barinejeftment, 15 

But judgment for the king, in an information 
of intrufion, is no bar to the aflion of 
a third perfon, 17 

Nor an outlawry, and inquifition thereon, 1 8 

Whatfoever bars the right of entry is a bar 
to the plaintiff's title, 1 05 

Baron and Feme. 
Paron and fenie cannot enter^ and de|:pi(^^ 
by letter of attorney, 57 

But mud execute a leafe in perfon on the land, 

58 

A a And 
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And on that may maintain an ejcftment. 

Page 1 02 

Or the hufband alone may make a leafe^ to 
try his wife's title, ^ Hid 

On a rule entered into by baron and feme, 
the feme is liable to cofts, after the 
baron's death, 143 

In ejeftment againft baron and feme, if the 
latter be found guilty, the judgment muft 
be quod Cupiantur 5 though the former be 
acquitted, ija 

Yet if the baron die after verdift and before 

. judgment, the plaintiflp may have judg» 
ment againft the feme, 137 

Baftardy. Vide Evidence. 

Bea/i^gate-. 
Qeftment will lie for a beaft-gate, . 31 

Bill. 

The want of a bill is helped, after v^diS^ by 
the ftatute of jeofails, 52, 82 

But a bill muft be filed, on a writ of er- 
ror, after judgment hy default ^ before er^ 
fors are affigned, ibiL 

\^og. 
Ejeftment will lie for bog, in Ireland^ 31 

Boilary 
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BoHary. 

Ejeftmcnt will lie for a boilary of fait, P. 36 

By the grant gf a boilary of fait, the land ic- 

felfpaffes, 37 

CapiaSy vide Procefs. 
Of the capas fro fine \ with the reafons for 
abolifhing it, iji 

Cajual ejeHor. 

Who is properly a cafual ejeftor, 5 

Formerly, the fuit was carried on in the 
cafual ejeftor's name; the tenant under- 
taking to indemnify him, 55 

And the procefs for cofts was againft the 
cfafual eJ€(Stor, ibid 

But. he was not permitted to releafe errors, 

in prejudice of the tenant, ibid 

Catfle-gaiis.. 
Ejedhtient will lie. for cattle-gates, 31 

Certiorari. ^ 

The court will award a fecond certiorariy on 

diminution alledg^ by the defendant in 

error, 5 1 

Chamhr, / . 

Ejeftmcnt will lie fora chamber, . 26 

Champerty. 

What it is, 70 

A a 2 Chapel. 
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Chapel. 

Ejcftmcnt lies for a chapel. Page 41 

'But in an ejeAment for tithes, belonging to 

a chapel, it is not neceflary to demand 

the chapel, 41 

In what manner the declaration my ft be 

ferved, 42 

Cinque ports* 

If lands lie partly within the cinque ports, 
and partly without, the defendant cannot 
plead above the jurifdidtioq pf the cinqye 

ports^ 62 

Cloje, 

Ejc6tmcnt lies not for a clofe, nor part qf a 
clofc, without fpecifying the quantity, and 
fpccie3 of land, ay 

But it lies for a clofe, called J>. containing 
three acres of kn4f a8 

Though it lies not Tor five clofes, called 
longfiirlongy containing ten acrc$ of ara- 
ble and pafture, ibid 

Cotnmon. 

An ejeftment lies not for common in.ffrojs^ 

35 
Though it lie§ for common appendant or ap- 

purtenantj 36 



Cfih 
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ConfeJUion. 

CbhiTeflion of leafe^ fefr; will not be cVidencd 
of an entry pnder the ftatute of limitations, 

Tage 17 

But will be fufficient, on an ejedment 

brought by the grantee of a rent, having 

right of entry for the non-payment, 21 

It was formerly infufficieht, where an afhial 

entry was neceffary^ 76 

Now it is fufficient in every cafe ; Accept to 

avoid a fine, ibid 

And even formerly, it was held fufficient, 

in the cafe of an entry under a leafe, 

ihid. 
Gilbirf^ argument agalnft that dodtrine, 

77 

Confeffion of a joint leafe is not fufficient, 

where the leflbrs \izyt Jeveral intcrefts, 99 

How to proceed, where the defendant, at 

the trial, will not confefs leafe, 6fr. 108, 

140 
Continual Mm. 

If there be five year's quiet pofleffion in the 
difleifor, continual claim is ftill neceflary. 

Coparceners. 
The pofleffion of one coparcener is the pof- 
fcffion of the other, 1 7 

A a 3 Copar- 
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Coparceners are. feifed per my et per tout^ 

Page loi 
Therefore the plaintiflf in ejcament (hall re- 
cover on their joint dcmife^ ikid 

Copyholder. 

A copyholder aiay declare on a leafe> for 
any number of years, without forfeiture, 

103 

And the leffce of a copyholder, for a year, 
may maintain an ejeftment, ibid 

What evidence is neceffary on an ejeftment 
againft a copyholder,, by his lord, for 
a forfeiture, 118 

Corporation, 

A corporation is within the ftatute of 32 
//. 8. C.2Z* 13 

A corporation cannot enter and demife in 
per/on i but only by letter of attorney y 59, 

60 

By what names corporations muft fue, 60 

Cofts. 

The cods in ejeftment are a recompence for 
. . the trouble and expence the pofleflbr is 
put to, 5 

The proc^fs for cofts, when the plaintiff re- 
covered, ufed anciently, to go againft the' 
cafual ejeftor, 55 

/ And 
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And if he recovered againft only one of 
the defendants, he was intitled to colls 
againft all of them, Page 70, 73, 109 
But now, cofts are given to fuch defendants 
as are acquitted; unlefs the judge certi- 
fies to the contrary, ibid 
In what cafes the defendant may claim fe- 
curity for his cofts, 74 
An attachment is all the remedy, which the 
parties have for their cofts, on the common 
rule, 80 
What remedy the plaintifF has for his cofts, 
. where the tenant does not appear, or, 
- having appeared, refufes to confefs, leafe, 
&fr, 140 
— — Where the tenant has a verdidt againft 
him, ibid 
The old praftice, in B. R. relative- to the 
plaintifTs cofts, 141 
The modern practice, as to thofe cofts j and 
the mode of recovering them, ibid 
In what cafes, the reprefentative of the 
plaintiff's leflbr is intitled to cofts, on the 
common rule, , 14a 
What remedy the defendant has for his cofts ; 
. and the mode of recovering them, ibid 
In what event, the defendant's attorney is li- 
able for the defendant's cofts, 143 
Or a ftranger carrying on the fuit in another's 
. aanoe, ibid 
A a4 On 



INDEX- 

On a rule entered into by baron and feme, 
the feme is liable to coilsj after the baron's 
death, Page 143 

The ancient praftice, as to cofts, on bring- 
ing a new ejedtmcnt, il^id. 

The modern pradice upon that fubjeft, 144 

An adminiftrator pays no cofts, on a writ o{ 
error 147 

In an a6lion for the mefnc profits, brought 
in the name cif the nominal Icflce, the 
defendant may demand fecurity for his 
cofts^ 165 

After judgment by default, the cofts in 
ejeftment are recoverable, as confequen- 
tial damages, in an aftion for the mefnc 
profits, ibid 

Cattage. 

Ejeftment lies for a cottage, 16 

Covenant. 

Leflee for years, if oufted by his leflbr, 
could only maintain covenant,, at com- 
mon law, 3 

If the leffor bring aftion of covenant, af- 
ter a condition broken^ for rent due at 
a fubfequent day, he thereby waives the 
right of entry, 23 

Croft, 



I N D E X 

Croft. 

An cjeftment lies not for a croft; though 
an aflize will, Tag^ 31 

'Damages. 

At common law, leffee for years, if oiifl;ed by 
zjiranger, could only recover damages, 3 . 

In aflize, the demandant recovers damages, 
for the mefhc profits, from the firft ad of 
diffcifin, 44>79 

But not in ejeftment, 5> 44 

If ejeftment, and affault and battery arc 
joined in the fame writ, and intire da- 
mages found, the plaintiff cannot have 
judgment, 52 

But if feveral damages are afTeffed, he may 
releafe thofe which are given for the 
battery, and take judgment for the ejcft- 
ment, 53 

The plaintiff in trefpafs can only recover 
damages, 1 1 1 

The damages in ejeftment are merely no- 
minal, 1 64^ 

The cofts in ejeftment are recoverable, as 
confequential damages in an adion for the 
mefne profits, ^65 

Thcmcafure of damages in fucb aftion, 167 

• Decla^ 
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Declaration. 



The old 'praftice as to xielivering dcclarj^' 
tions^ - Page 54 

Muft be delivered to the tenant, 6, 54 

Summoned for attached in the declaration is 
good caufe of demurrer, 47 

The modern pra£tice as to delivering decla- 
rations, 6 J, 64 

^In the Common Pleasy the declaration on the 
imparlance-roU is that on which the aftion 
is grounded, 9* 

In matter of right, the judges follow the 
reafon of the thing, rather than adhere 
to a rigid gralTimaticai conftruftion of the 
words of a declaration, 95 

Demi/e. 

The old praftice, as to demifing on the 
premifes, 5, 54 

How fuch demifes muft be made, 7 

There is no need of notice to* the party 
in interejfy attHc time of making theni, 54 

In what cafes fuch demifes are ftill proper, 

58, (ffc. 

A demife, where no certain term is men- 
tioned, creates a tenancy from year to 
year, ^ - . 25 

A demife, by hufband and wife, muft be 
made ferjonally^ and not by letter of at^ 
torney, 57, 8 

But 
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Sut demifes by a corporation can only be 
. rrndthj Utter of at tcrn^y Page ^^y 60 

The dcmife is tranfitory, 62 

And Ihould be laid after the commencement 
of the leffor's title, and before delivery 
of the declaration, ' 87 

But if the tenant appear^ and the demife be 
laid before the tetm of which he appears, 
it is fujfficient, 87, 88 

It may ev-en be laid within that term, fo it 
be after the commencement of the demife, 

93 
How to lay the demife in ejeftment for 
. tythcs, 40, I, 88 

Or, by a corporation, 60, 88 

When it is proper to lay feveral demifes, 89 
Two demifes, with only one habendum^ good 

after verdict, ibid. 

The commencement of the demife fhould 

precede the ouftcr, i^ 

The diftinftion, between the date and the 

day of the date, aboliflicd, 9^ 

If the plaintiff declare on a demife per/crip- 

turn obHgatorium, habendum a die datu$ 

iNDBNTURiE prediSa, it is well enough, 

97 
So on a demife made the 16th of January ^ 

by indenture dated the 2d, it is fuf- 

ficient^ without faying it was firit deli<f 

vercd the i6th, • ibid. 

By 
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By the rtiodcrn prafticc, the plaintiff is fioC 
obliged to prove the demifc mendoned in 
the declaration^ Tage 98 

But he muft lay fuch as agrees with the 
leflbr^s title> 99 

How tenants in common fhould demife^ 10 1 

Huiband and wife may make a joint demife 
of the wife's land, ' 102 

Or the hufband alone n^ay demife it, ibid. 

The demife is mere matter of form> j 05 

Dejcent. 

In what cafes a dcfcent will toll the right 

of entry, 12 ^ (^c. 

A defcent caft is a good plea in ejeftment^ 

105 

Devifee. 

One who claimed as devifee having brought 
an cjeftment againft the tenant, the court 
refufcd to admit another to defend, who 
alfo claimed as devifee, 7 1 

But it has fince been holden, that in fuch 
cafe the right ought to 'be tried between 
the claimants, 72 

In cjeftmcnt by the devifee of a /^rw, the 
plaintiff muft prove the afTent of the ex- 
ecutor to the devife i aliler, of a freehold 
devife, 114 

The probate of a will is no evidence of a 

devife of lands, 114 

Dimi^ 
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Diminution. 



After diminution alledged by the plaintiff 
in error, the defendant in error may al- 
ledgc diminution ; and have a new cer^ 
Horariy P^g^ 51 

Vifclaimer. 

Where the tenant has difclaimed, it is not 
Bcccffary to give him notice to quit, 23 

Dijcontinuance. 

Difcontinuance, by tenant in tail, takes 
away the entry of the iffue in tail, 1 1 

So, by the common law, the alienation of 
an hufband, feifed in right of his wife, 
difcontinued the wife^s eft^te, , i z 

But this is altered by itatute, ibid^ 



Vtjjeijor. 

If a diffeifor die within five year? after ?hc 

diiTeififi, and the land defcend.to his 

heir, fuch defcent will not take away the 

tfltry of the difleifee, i a 

This extends to all diffeifors, 1 % 

But not to abaters or intruders, ibid. 

Nor to the fcpffipc of the diffeifor, ibid. 

Or the rcverfioner of the diffeifee, 14 



DiJiring^Sy vide Pr^rg/Jr. 
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EjeSment. 

Ejectment, what. Page r, 30 

In gcftmcnt, the title may be tried toties 

quotiis^ 5 

Was at firft brought againft the real ejcftor, 

7 
For whom and in what cafes it lies. 

Ejeftment is in nature of an aftion of 
trcfpafi, 9, 46, 136 

Therefore, originally, it could only have 
been brought by him who had the aftual 
poiTedion, 9 

Now the leflbr of the plaintiff mull have a 
right of entry, 11,112 

Therefore it will not lie after a dijcmti- 
nuancCy 12 

Nor after the right of entry is tolled by de- 
Jcentj ibid. 

Nor where there hath been no pofleflion for 
twenty years, either in the leffor of the 
plaintiff, or his anceftors, 14, 112 

Of what things it will lie, and hy what 

defcription. 

Ejeftment is not confined to the rules which 
govern tht precipe, 25, 30 

But it is not fo extenfive a remedy as the 
ajize, 31 

I There- 
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Therefore it will not lie de crjofto^ &c. P 31 

The thing demanded in ejedtnnent fliould be 

fo particularly defcribcd, that the flieriff 

may know what to give poffeffion of^ .29 

Elegit. 

Tenant by elegit may maintain an ejedtment, 

10 

The evidence neccffary to fupport fucl^ 

aftion, 117 

Entry. 

The kffor of the plaintiff mufl: have a right 
of entry, at the time of bringing an ejeft- 
ment, 11,. 112 

An aftual entry was required by the antient 
praftice, -78 

The modern -pYdL&ic^/uppofes it, ibid. 

The right of entry is tolled by difcontinuance 
of tenant in tail, 1 2 

And in fome cafes by. dejcent^ 12, 1 j 

But not by any aft of the ]>ufband, feifed in 
right of his wife, ibid. 

In what cafes the right of entry is tolled by 
the ftatute of limitations, 14, £*f r. 

The entry, under this ftatute, muft be aii 
aSual entry, 17 

A judgment for the king, on an informa* 
tion of intrufion, does not take away the 
entry of a third perfon, 17 

Nor an outlawry, and inquifition thereon, 1 3 

The 
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The entry of a ftrangcr on the king's Icflcc, 
does hot deveft the revcrfion. Page 1 9 

If lands be given to t man's daughter, till 
out of the profits (he (hall have levied a , 
ceitain fum, remainder to her fillers fuc- 
ceflively, for the like purpofe, flie muft 
enter in a reafonable time, or her entry 
will be barred, i 9 

Grantee of a rent, with a claufe of entry in 
cafe of nonpaymentj need not make an 
aftual entry, 2 1 

Nor is an a£bual entry neceffary when half 
a year's rent is in arrear, and the land- 
lord hath a right of entry for the non- 
payment, 2 1 

Acceptance of rent, or bringing an aftion 
of covenant for the nonpayment of it, 
after condition broken, is a waiver of the 
right of entry, 22, 3 

How to enter, where there are feveral par- 
cels of land, in the poffefflon of feveral 
perfons, or in different counties, 55^ Sffc. 

The entry fhould be equally notorious with 
the feoffment, 57 

Hufband and wife cannot enter but in 
per/on, ibid. 

Corporations can only delegate a right of 
entry, by letter of attorney ^ gg^ 60 

An aftual entry is neceffary to avoid a fine, 

76 

And 
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And an entry to deliver a declaration is not 
fuflicient, Pageyg 

But if a man enter without any authority 
fronn the leflTor of the plaintiff, it is fuf- 
ficient, if he afterwards aflent to fuch 
entry, i^U. 

It is not neceflary to alledge, in the declaVa- 

tion, the|)articular day of the entry, 92 
Difference between virtute cujusy and pretex* 
tu ciijusy in laying the entry, ibid. 

The plaintiff in ejeftment may enter, pend- 
ing a writ of error, if he find the poffeffion 
vacant, 147 

Error. 

The omiffion of pledges, on the original. 
Is error, 48 

So, of the words ojienfurusy and quare vi et 
arms, 49 

So if the original be for a clo/e inftead of 
an ^^fr^of land, r,o 

Butthefe errors cannot be affigned till dimi- 
nution is allcdged by the plaintiff in 
error, 48 

And after fuch diminution alledged, the de- 
fendant in error may alledge diminution, 
and have a new certiorari^ 5 1 

The want of an original is cured, after ver- 
dift, but a bad original is error, 47, 48, 

5?, 8i 
B b No 
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No writ of error lies but in parliament, on a 
judgment by original, in the King's Bench, 

Page 83 

But on a judgment by hill, a writ of error 
lies in the Exchequer Chamber, 84 

Error of faft is not examinable in the Ex- 
chequer Chamber, 1 37 

If the defendant do not confefs leafe, fc?f . 
he cannot have a writ of error, 145 

In what cafes a releafe of errors may be 
pleaded, ibid. 

Evidence. 
Confeflion of leafe, ^c. is no evidence of 
an entry, under the ftatute of limitations. 

Evidence of ty the only is not evidence of a 
redtory,- 41 

The plaintiff is not obliged to prove the 
leafe mentioned in the declaration, 98 . 

If the plaintiff declare on a joint leafe^ by 
baron and feme, , evidence of a leafe, 
made by a third perfon, under a letter of 
attorney from the baron and feme, will not 
maintain the declaration, 57, 10^ 

In ejeftment for an hundred acres, evidence 
of a leafe of forty acres only is fiifEcient, 
tiel qud, 109 

The plaintiff muft prove pofTeflion within 
twenty years, or account for the want of 
itj 105, 112 

But 
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But a leafe under a power, in prejudice of 
remaindermen, is not fufficient, P^j-^ 113 
Nor is evidence of being lord of a manor, 
fufiicient in an ejeftment for mines, ibid. 
Nor a verdift in trover for lead dug out of 
the fame, . ibid. 

In what cafes the plaintiff muft prove the 
defendant in poffeflion, ibid^ 

In ejeftment by the devifee of a term^ the 
plaintiff mufl prove the aiTent of the ex- 
ecutor to the devifee; aliter, of z, freehold 
devife, 114 

The probate of a will is no evidence of a 
devife of lands, ibid. 

'Nor of the relation between father and fon, 

ibid 
How to prove the execution of a will, 1 16 
And the grant of letters of adminiftration, 

ibid. 

The evidence which is necelTary, where the 

plaintiff claims as heir at law, 117 

Or as tenant by elegity ibid. ' 

Or as conufee of a ftatute merchant, ibid. 

Or as reftor, 118 

Or as lord of a manor, by forfeiture, ibid. 

If the defendant prove a title out of the 

- leffor, it will be fufficient, though he 

have no title in himfelf, 119 

But it ought to be a fubfifting title, ibid. 

The courts will never fuffer the plaintiff to be 

B b 2 non- 
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nonfuited, by a term outftanding in hisoWn 
truftee ; or by a fatisfied term, fetupby 
a mortgagor again ft his morgagee, P. lao 

Upon the fame principle, receipt for rent 
by a ftrangcr is no evidence of pofleflion, 
to take it out of the rightful owner, ibid. 

The evidence which is necelTary to prove a 
marriage in fatly ibid. 

A reputed marriage, 121 

How far a fentence in the ecclefiaftical court, 
in a fuit of jadtitation, is evidence againft 
a marriage, ibid. 

On a queftion of baftardy, 122 

Of the time allowed, by law, for the woman 
to go with child, after her hulband's 
death, ihid. 

The proof required in an aftion for the 
mtrfne profits, i66, ^c. 

Executor. 

An executor may have an ejefbment for the 
ouller of his teitator, 1 1 

The executor of a tenant from year to year 
muft have notice to quit, 23 

In what cafes the executor of the plaintiffs 

leffor is intitled to cofts, on the common 

. jule, 142 

An executor need not find bail in error, 147 

Exigenty vide Proce/s. 

Feoffment, 
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Feoffment. 

The antient mode of attefting and trying a 
feoffment. Page 57 

Fine. 

When the party complained of a breach of 
the peace, there was formerly a fine due 
to the king, . 45, 131 

But this being abufed, is now taken away, 

50, 13T, 

Fijhery. 

Ejeftment lies not for a fifhery, 36 

But it will for land covered with water, 5 

Forfeitures, 

Acceptance of rent, after condition broken, 
is a waiver of the forfeiture, 22 

So if the leflbr bring an aftion of cavenant, 
for. rent due at a fubfequent day, ' 23 

Furze and heath, 
Ejeftment lies for furze and heath, 3 2 

Habere facias foffefftonem. 

The reafons for introducing it, 3, 25, 148 

If the landlord be admitted defendant, and 

fail, there muft be a fpecial motioa 

for the habere facias poffeffjonem^ 148 

B b 3 Ana 
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And fuch writ fliall have relation to its 
tcfte. Page 153 

How the wrft is to be executed, 157 

Is only returnable at the eleftion of the 
plaintiff, 159 

In what cafes and at what time a new writ 
may iflue, 160 

If the officer be difturbed in the execution, 
the party difturbing him is liable to an 
attachment, 161 

But after pofleflion given, there is a dif- 
ference between a difturbance by the 
defendant and a ftranger, 162 

The nature and cffedt of a cejfet txecutio to 
ftay proceedings, 162^3 

Herbage. 

Ejeftment lies for herbage, 38 

So for the firft crop of grafs, 37 

Highway. 

Ejeftment will lie for part of an highway, 34 
How to defcribe it, ibid. 

Hop-yard. 

Ejeftment lies for an hop-yard, 31 

Houfe. 

Ejcftment will lie for an houfe, 26 

Or for part of an houfe, ibid. 

Imparlance. 
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Imparlance. 

The courfe of the Common Pleas is, after an 
imparlance, to declare de novo^ P^S^ 9^ 

The- imparlance-roll is that on which the 
aftion is grounded, ibid. 

Where an attorney was plaintiff, the court 
refufed to grant an imparlance, 107 

Infant. 

An infant leflbr may be compelled to find 
fecurity for the defendant's cods, 74 

And if that fecurity fail, he will htperfonally 
liable, ibid. 

The origin of this praftice, ibid. 

A leafe, made by a guardian, to try the 
title of an infant, is good; though void- 
able as to the infant, loi 

Inferior courts. 

The omiflion of pledges, on the plaint 
in an inferior court, is error, 49 

If an ejeftment be brought in an inferior 
court, the leflbr of the plaintiff muft feal 
• a leafe on the premifes, 6 1 

And in that cafe, if the fubfequent proceed- 
ings are regular, they cannot be removed, 

ibid. 
B b 4 In- 
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Injunction. 

At common law, leflees for years, when I 

molelled by ftrangers, ufed to go into 
equity for perpetual injunftions, Page 4 
^ Where the right has been fettled on an 
^^ ejeftment, direfted by the court of chan- 

cery, that court will grant a perpetual , 
injunftion, 6 

On an information of intrufion, an injun6tion 
only goes to the party, and all claiming 
under him, 1 8 

The term cannot be enlarged, without con- 
fen t, even where the parties are reftrained 

' by injunftion, 104 

Intruder^ intrufion. 
An intruder is not within the ftatute of 32 //. 

An intruder on the king's pofleffion cannot 
maintain an ejeftment, 18 

But a judgment for the king, on an infor- 
mation of intrufion, does not hinder a 
third perfon from bringing an ejedment. 

Joinder of aSiion. 
Ejeftment and aflault and battery ought not 
to be joined, 52, 3 

The court will not fuffer a plaintiff to join 
feveral defendants, who 2st feverally con- 
cerned in intereft, in one declaration, 73 

But 
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But where feveral ejeftments are brought for 
the fame premifes, upon the fame demife, 
the court will order them to be confo- 
lidated. Page 74 ^ 

Joint tenants. 

The poflellion of one joint tenant is the pof- 

feffion of the other, ^7 

How feized, loi 

Ifue. 

In making up the iflue, the firft declaration 
muft not be varied from, except in de- 
fendant's name, 107 

Judgment. 

The judgment in ejeftment is no bar to a 
new aftiort, on a new demife, 5 

Is never granted againft the cafual ejeftor, 
without an affidavit of the fervice of 
declaration, 7 

Or, in the cafe of a vacant poflTeQion, without 
an affidavit of all the circumftances, 58 

If an ejeftment be brought for a croft and 
an acre of meadow, and the plaintiff hath 
a verdift, he may have a fpecial judg- 
ment for the acre of meadow, 3 1 

So if ejeftment and aflault and battery be 
joined, and feveral damages aflefled, the 

plaintilF 
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plaintiff may have judgment for the ejcft- 
ment'i alitery if the damages were intire. 

Page 52, 3 

Of the motion for judgment againft the 

cafual ejeftor, • 68 

"Within what time it (hould be made, 68, 9 
In what time afterwards the plaintiff is in- 
titled to judgment, for default of appear- 
ance, 69, 75 

Formerly the court required a certificate 
that a latitat had been taken out, and bail 
filed, for the cafual ejeftor, before they 
would give judgment againft him, 85 

But now the motion for judgment is of 
courfe, 68, 86 

Judgment entered againft the plaintiff after 
his death, . . '05 

After a rule to plead, judgment may be 
entered for want of a plea, as in other 
aftions, 106 

What intitles the plaintiff to judgment, 
where the defendant docs not appear and 
confefs leafe, i^c. 108 

The judgment in ejedment is a recovery of 
the poffeffion, without prejudice to the ■ 
right, 125 

It ought not to be entered for more land, 

or different parcels, than were found by 

the verdift, ihid, 

4 Of 
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Of the judgment againft the cafual ejeftor, 
where there is no appearance. Page i ay 

Of the judgment againft the cafual ejedtor, 
where the landlord defends alone, 128 

Where the tenant, having appeared, refufes, 
at the trial, to confefs leafc, i^c. 128 

The entry of a judgment after verdidt, 1 29 

When this judgment was firft introduced, 

ibid. 

If the judgment be quod recuperet pojfej/ionem 
termini prucdiSi, it is fufficient, Hid. 

But if the term expire, pending the fuit, 
the plaintiff fhall not recover the poffef- 
fion, I JO 

Judgment where the plaintiflf hath a verdift 
only for part, Hid. 

In ejedtment againft baron ^nd feme, the 
huftjand was acquitted; but the wife 
being found guilty, the judgment was 
quod capiantur^ and held good, 13Z 

If the plaintiff declare againft three of feveral 
parcels, and one is acquitted of all, and 
the other two of part, but found guilty of 
the refidue, it is fufficient to fay, that 
the plaintiff ftt in mi/ericordia, quoad all 
the defendants, ibid. 

If the defendant be acquitted of part, the 
judgment ought not to be quod Jit quietus, 
but quod eat indejine die^ 1 33 

But 
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But if one of the defendants die, the judg- 
ment is, that the furvivors capiantur ; and 
as to the pcrfon deceafed, quod querens nil 
capiat y &CQ. P^g^ ^33 

Though the latter part of this judgment has 
been held to be unneceffary, 134 

In what cafes, where there are feveral plain- 
tiffs or defendants, and one of them dies, 
judgment fhali be given for or againft the 
furvivors, ^34* '35 

In an cjeftment brought againft baron and 
feme, if the baron die after verdiA and 
before judgment, the plaintiff may have 
judgment againft the feme, 137 

At common law, where there .was but one 
plaintiff, who died after a verdift in his 
favour, on a trial at bar^ judgment might 
have been entered, 138 

put not, if the trial had been at niji priusy 

ibid. 

The latter cafe is now remedied by ftatute, 

ibid. 

And if either party die after .the commence- 
ment of the aflizes, though before the 
trial, the cafe is within the ftatute, 139 

So if judgment hcjigned, though not entered 
on the roll, within two terms after the 
verdiA, it is fufHcicnt^ 1 38 

Kitchen. 
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Kiichen. 

Ejedment lies not for a kitchen. Page 27 

Land. 

Legal fignification of the term land, 28 

Ejeftment lies for laqd, covered with water, 

37 
But not for a piece of land, 27 

,Nor for forty acres of land, meadow and 

pafture, ^2 

Landlord and tenant. 

When half a year's rent is in arrear, and no 
fufBcient diftrefs, the landlord may bring 
an ejeftment, 21 

But if the tenant pay the arrears and cofts, 
further proceedings ccafe, 2 2 

And if he be relieved in equity, he may 
enjoy tho premifles under the old leafe, 

ibid. 

In what cafes the landlord muft give his 
tenant notice to quit, 23, 4 

A tenant, being ferved with a declaration in 
ejeftment muft give notice thereof to his 
landlord, 7 1 

Where the queftion is, who fhall be land- 
lord, the tenant fhould ftand neuter^ 72 

Of 
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Of the landlord's right to defend in ejeift- 
ment. Page 70, &fr. 

If the landlord be made defendant in- 
ftead of his tenant, the latter muft be 
proved in poffeflion, 1 1 j 

And if he fail, the plaintiff muft move the 
court for leave to take out execution 
againft the cafual ejeftor, 148 

Latitat. - 

Formerly, the court required a certificate, 

that a latitat had been taken out againfl: 

the cafual ejeftor, before, they would give 

judgment againft him, " 85. 

But there is now no neceflity for it, 86 

Ledger. 

In what cafes the ledger of the ecclefiaftical 
court is evidence, 114, 115 

Limitations. 

By the ftatute of limitations, none ftiall en- 
ter^ but within twenty years after the 
commencement of title, ' 14 

The plaintiff muft prove pofleffion, within 
twenty years, 105, 112 

This ftatute does not affeft the king nor his 
lelFee, 15 

Though it does the grantee of his reverfion, 

16 
And 
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And now a limitation is prefcribed, even in 
the king's cafe. Page 1 6 

A common perfon is not afFefted by the fta- 
tute of limitations, where the poffeflion 
is in his tenant, who has paid him rent 
within twenty years, iifU. 

So where the poffeflion is in one joint-te- 
nant it (hall enure to the other, 17 

But a confeflion of entry will not bring 
the cafe out of the ftatute, Hid 

The adion, on an entry to avoid a fine, 
muft be commenced within a year after- 
wards, 76 

The defendant in ejedbment need not plead 
the ftatute of limitations, 1 05 

In an aftion far the mefne profits, the de- 
fendant may plead the ftatute of limita- 
tions, ,167 
Maintenance. 

It is a fpecies of maintenance to convey out 
of poffeflion, 7 

But'a leafe on the land, to fervants or friends, 
is not maintenance, 54 

Manor» 

An ejeftment does not lie for a mahor, 
nor for a manor and lands, without de- 
fcribing the quantity and fpecies of lands, 

33 
Re- 
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Refcmblance between a manor and a rec^tory. 

Page 41 

What evidence is neceflary to fupport an 
ejeftment brought by the lord of a ma- 
nor, under a forfeiture, ii8 

Evidence of being lord of a manor is not 
fufficient to prove pofleflion in an eject- 
ment for mines, i \ 3 

Marriage. Vide Evidence. 

Mejne profits. 

Ejeftment is not a proper adion for the 
mefne profits, 5, 44, 164 

In whofe name it Ihould be brought, 165 

If brought in the name of the leflbr, he 
may recover antecedent profits, 164 

But if brought in the^ name of the Icffce, 
fecurity may be dehianded for the de- 
fendant's cofts 165 

The proof required in th's aftion, 166, 167 

This aftion may be brought, pending a writ 
of error, 147 

Or, if the writ of error be nonproffed, &fr. 
the plaintiff in ejeftment may recover 
the mefne profits, on ^ writ of enquiry. 



Mejfuage. 
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Mejfuage. 

\n dLpracipe^ a houfe muft be derqanded by 
the name of a mefluage. Page 26 

EjeAment does not lie for a mefluagc or 
tenenient generally, 29 

But It lies for a meffuage or tenement called 
the Black Swan, ibid^ 

Or a meffuage or burgage, ibid^ 

Or a meffuage or dwelling houfe, ibid. 

Mills. 
Ejedment will lie for mills, generally, 33 

Mines. 

Eje(5l:ment lies for a coal-mine, 35 

So, de mineris carbonum in Gatefide, ibid. 
Evidence of being lord of a manor is not 
fufficient to eftablifti the poffeffion of 
mines, 113 

Nor a verdift in trover for lead dug there- 
out, ibid. 

Moor and Marjh. 
Ejeftment lies for moor a^d marlh, ibid. 

Mortgagor and Mortgagee. 

In ejeftment by the mortgagee, if the per- 
'- fon having a right to redeem, pay, or 
bring into court, the principal intereft 
C c aixd- 
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and cofts, he fhall be difcharged from 
the mortgage; and the mortgagee be 
compelled to reconvey, P^g^ 22 

A mortgagee need not give notice to quit, 
if he only mean to receive the rents, 24 

A mortgagee who is out of pofleffion, may . 
be admitted to defend, on tbe tenant's 
refufal, 72 

The court will never fufFer the plaintiff in 
ejeftment to be nonfuited, by a fatisfied 
term fet up by a mortgagor againft his 
mortgagee, 120 

Mountain. 
Fjedment will lie for mountain in Irelandy 

New trial. 

A nev/ trial was not formerly allowed in 
ejeftment, 124 

But the injured party was put to a newejeft- 
ment, ibiJ^ 

Upon what principal it is, at prefent, allow- 
ed, 112, 124, 125 

Within what time it muft be moved for, 

* ibid. 

Nonjuit. 

How to proceed, if the plaintiff be nonfuit- 
ed, by the defendant's not confeffing leafe, 
i^c. 108 

For- 
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Formerly, if there were feveral defendants, 
3.nd/o77te of them did not appear and con- 
fefs leafe, £s?r. the plaintiff muft have been 
nonfuited, as to ^// of them. Page loi 

Notice. 

At common law, the plaintiff might have 
recovered his term againft the cafual ejeft- 
or, without any notice to the tenant in 
poffeffion, 6 

But now notice is neceffary, 6, 54 

And this notice mult be figned by the cafual 
ejeftor, 64 

The effeft of it. Hid. 

Mufl be read or explained to the tenant, (f?c. 

ibid. 
Within what time it fhould require the te- 
nant's appe^^rance, ibid. 
Of the notite to quit poffeffion, 23, 4 
After tb« expiration of a leafe, no notice is 
rieceffary, 24 
Notice to quit, or pay double rent is fufR- 
cient, ibid. 
It is not neceffary tQ give notice of an entry, 
to feal a leafe, on the premiffes, - 54 
A tenant, being ferved with a declaration in 
ejeftment muft give notice thereof to his 
landlord, 7 1 
And notice muft be given, of the rule to 
confefs leafe, Cs?f . to the plaintiff's attorney, 

81 
C c 2 Orchard. 
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Ejcftment lies for an orchard. Page 25 

Though in 2ifracipe it mult be demanded 

by the name of a garden , ibid. 

Original. 

The original in ejeftment is a poney 42 

The form of it, ibid. 

It had formerly a claufe de catallis^ 43, 4 

The want of an original is helped, after ver- 
dift ; but not an ill original, 47, 8,52,81 

The omiffion of pledges, on the original, is 
error, 48 

So of the words ojlenfurusy or quare vi et 
armiSi 49 

The original mull not be tefted before the 
demife, 50 

And there %mufl: be 15 days between the 
tefte and return of it, ibid. 

If there be a variance between the original, 
certified by the plaintiff in error, and the 
declaration, the defendant in error may 
have a new certiorari^ and certify a good 
original, 51,2 

In what cafes, and for what reafon, an ori- 
ginal is difpenfed with, 8f 

Jn the King's Bench, they may proceed by 
original as well as by bill, 8 j 

The 
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The benefit of fuch proceeding. Page 83 
The original iflues out of chancery, 85 

Oufter. 

The oufter was never laid with a continuan- 
do, • 5 

Ic is not neceflary to mention the particular 
day of the oufter, fo it appear to be after 
the commencement of the term, and be- 
fore the bringing of the aftion, 91, 93, 94 

If, in the Common Pleasy the oufter is 
improperly laid in the firft declaration, 
though it be properly laid in the fecond, 
the plaintiff Ihall not recover, ^1 

On a demife of the fourth part of a houfe, 
the plaintiff laid an oufter de tenementis 
$radiSiSy and it was deemed fufHcient, 

97 
Outlawry. 

An outlawry and inquifition do not take 
away the entry of a third perfon, 18 

The king acquires no title to the land, but 
only to the profits, by the outlawry, ibid. 

Pannage. 

Ejeftmcnt lies for pannage, 3 8 

Park. 

# 

Ejedtment lies for a large deer park i and 
for a fmall deer park or field in Ireland, 

33 
C c 3 Pajlure. 
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Pajiure. 

Ejeftment lies for thepafture of loo fheep, 

Page:ii 

Peafe. 

Ejedtment will lie for lo acres of peafe, 2^;^ 
Pleas and pleading. 

The defendant in ejeftment need not plead 

the ft^tu tc of limitations, 1 05 

But a fine and nonclaim, or a defccnt caft; 

an accord, with fatisfaftion ; and ancient 

demefne, are good pleas in this aftion, 

105, 106 
Though they are feldom pleaded 5 and for 

whatreafon, 106 

The defendant in moft cafes muft plead the 

general ifTue, . ibid. 

In what cafes he may ipltzA/peciallyy ibid. 
The general iffue fliould be left at a judge's 

chambers, 75, 81, 106 

And, if not, a rule to plead muft be given, 

106 
The defendant may plead an fcntry into part, 

puis darrein continuance y 107 

The efFeft of fuch plea, and how to proceed 

thereon, ibid. 

Pledges. 

Of the ancient pledges, on the attachment, 
both for the plaintiff and defendant, 45, 6, 

8, 9 
The 



INDEX. 

The omiffion of pledges, on the original, is 
error, * Page 48 

But they may be fupplied, by amendment, 
in 2L/uperior court, il/id. 

Though not in an inferior one, 49 

Pool. 

Ejeftment lies for -a pool, 37 

S6 it lies for a whirlpool, ibid. 



ojjejjion. 

Ejeftment can only be brought by him who 
had the a£tual poflTeflion, 9 

Pofleflion for twenty years is a good tide 
in ejedment, 1 5 

So it is. a good bar to the plaintiff's aftion, 

ibid. 

Pofleffion for fixty years is a good bar 
even againft the king, 1 6 

The pofTenion of one joint- tenant is the pof- 
feflion of the other, ^ 17 

So the pofleflicxn of leflee for years is the 
pofleflion of his leflTor, 16 

Where the poflTeflion is in the king's leflee, 
the entry of a fliranger does not devefl: 
the reverfion, ^9 

At what time the pofleflion was firft reco- 
verable in ejedment, ' 25 

A very little matter is fufiicient to keep the 

pofleflion, .. 59 

C c 4 The 
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The ppffeflion ought not to be changed by 
a judgment in ejeftment, without a trial, 
where a trial may be had. Page 7 3 

The fheriff delivers poffeflion, under the 
plaintifPs direftion, 39 

The plaintiff muft prove poffeffion within 
twenty years in himfelf or his anceftors, 
or account for the want of it under the 
ftatute of limitations, 105, 1 12 

And in fome cafes he muft prove the de- 
fendant in poffeffion, 1 1 3 

As to what is fufficient proof of poffeffion, 
vide tit. Evidence. 

If the term expire pending the fuit, the 

plaintiff fhall not recover the poffeffion, 

130 
Precipe. 

The precipe is not io extenfive a remedy as • 
an ejeftment, 25, 30 

An orchard muft be demanded in zpracipe 
by the name of a garden, . 25 

And an houfe by the name of a meffuage, 26 

Prerogative. 

The king, by his prerogative, is not affefted 
by the ftatute of limitations, 1 5 

And this privilege is derived to h^ kffte, 15 
But not to the grantee of his reverfion, j6 
The reafon of this prerogative, ihid^ 

In what manner it is now abridged, ibid. 

The 
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The king, by his prerogative, cannot be 
turned out of poiTeflion, but by naatter 
of record. Page 19 

Procefs. 

Procefs of outlawry lies in ejeftment, 44 
And the firft procefs is an attachmenty 45 
But in other perfonal adtions the firft procefs 
is zjummonsy 45, 6 

The fecond procefs is a capias or diftringas^ 

The diftringas is the procefs of the party ; 
the capias of the king, ibid. 

In what cafe the diftringas is awarded, ibid. 
And in what the capias, ibid. 

The procefs in account, 47 

The old procefs in ejeftment is now difufed. 

And the declaration againft the cafual ejcftor 
is the firft procefs, 64 

^are ejccit infra terminum. 

Of the writ ofquare ejecit infra terminum, rf 8 
By whom it was devifed, ibid. 

In what cafes it lies, ibid. &cc. 

Is now difufed, and why, 176 

garter of land. 

Ejeftment lies for a quarter of land, iiv 
Ireland, 33 

ReHory. 
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R€£lory. 

An ejefikment lies of a rcftory. Page 4 i 

But in an cjeftment for tythes belonging to 
a reftory, it is not neceflary to demand 
the reftory, ibid. 

What evidence is neceflary in an ejeftment 
for a rcftory, 1 1 8 

Evidence of tythes only is not evidence of 
a reftory, 4 1 

In ejectment for a reftory, the defendant 
may plead Jpecially^ that he himfelf was 
reftor, and traverfe the reftorfhip of the 
plaintiffs leflbr, 106 

Releafe. ' 

A releafe of errors, by the nominal plaintiff, 
is a good bar, 139, but fee page 55 

Though it is a contempt in the nominal 
plaintiff, ibid. 

Opinion thereon, ibid. 

In what cafes a releafe of errors may be 
pleaded, 145, 6 

Rent. 

An ejectment lies not of a renty 35 

But the grantee of a rent, with a claufe of 

entry in cafe of nonpayment, may recover 

the land by ejeftment, 20 



Re- 
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Repojitorium. 

-Ejeftment lay not whilft the proceedings 
were in Latiriy de repofttorio. 

River. 
Ejedment lies not for a river, 35 

Room. 
Ejeftment will lie for a room, 26 

Rules of Court. 

The plaintiff ihall not recover his lands 
againft the cafual ejeftor, without de- 
livering a declaration to the tenant in 
poffeflion, 6, 55 

The reafon, ibid. 

The rule to confefs leafe, fcf^. was invented 
by lord ch. j, i2(?//, 8 

The reafonablenefs of it, ibid. 

Was only defigned to expedite the trial of 
the plaintiff's right, 9 

And not to better the plaintiff's title, 1 9 

When the plaintiff proceeds for a vacant 
poffeffion, he muft give a rule to plead, 5 8 

So if the tenant, or other, having appeared, 
negledl to plead, io5 

An inferior court cannot legally make rules 
to confefs leafe, i^c. 6 r 

And if it does, the j'^idge is liable to an at- 
tachment for proceeding thereon, 6i. 

But 
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But zfuperior court may make fuch rules 
after a removal by habeas corpus, P. 6 1 

The rule to confefs leafe, (^c. is fubftan- 
tially the fame in both the fuperior 
courts, 75 

The purport, efFeft, and defign of it,^ 

May be drawn up either generally or fpe- 

cially, 80 

If it be drawn up generally , the attorney for 

the tenant muft deliver to the plaintiffs 

attorney, a note in writing of the pre- 

mifes in pofleflion of the tenant, 80 

Or, on his refufal, a judge will order the 

rule to be drawn up/peciallyi 8 1 

The defendant's attorney is to draw up the 

rule to confefs leafe, fcfr. 75> 8t 

And leave it, with the general iffue, at a. 

judge's chambers, ibid. 

But the rule for judgment againft the cafual 

ejeftor is drawn up by the plaintifFs 

attorney, 8 1 

Rules of Hilary, 1649, B. R. 106 

' Trinity, 14 Car. 2. B. R. 85 

Trinity, 15 Car. 2. B, R. 80 

— 1 Trinity, 18 Car. 1. B.R. 106 

- Trinity, 32 Car. 2. C. B. 69 

- Michaelmas 23 Car. 2, B, R. 85 

Scire 
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Scire facias. 

At the common law, ^Jcire facias lay to re- 
vive the judgment in real aftions, P. 149 

But not in perfonal a6lions, 150 

The ftatute of Weflm. 1. rendered the pro- 
ceedings uniform in both aftions, ibid. 

Conftruftion of that ftatute as to the adtion 
ofejeftment, 151 

The plaintiff in ejcftment cannot take out 
execution after a year and a day, without 
^fcire facias y Hid. 

The reafon, 15 z 

But if execution be taken out within, and 
continued beyond, the year, there is no 
occafion for zfcire facias y 153 

Though if the plaintiff die within the year, 
and before execution taken out, there 
muft be zfcire facias y ihid. 

Otherwife it is, if execution be taken out 
in his life-time, ihid. 

If the plaintiff have judgment, with ftay of 

execution for a year, the plaintiff may 

afterwards take out execution without a 

Jcire facias. 'Tamen qu^ere^ 154 

So if the defendant bring a writ of error 
within the year, ibid. 

Or ^ftcr the year, if judgment be affirmed 
thereon, 155 

But 
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But if the plaintiff be reftrained by injunc- 
tion, he nnuft: neverthclefs fue out a 
Jcire facias after the year, Page 135 

An entry into the land is not a good plea to 
2l Jcire facias for the land and damages, 

156 

Nor is a Jcire facias for the land and da- 
mages well brought after the term is in- 
curred, ibid. 
Service. 

Of the trial of fervice of an attachment, 

45 
At common law the declaration could only 

have been ferved on the tenant, or his 
wifc> 6^ 

But now it is fufficient to leave it with his 
child or fervant; provided he acknowledge 
the receipt of it, 66' 

And, in fome cafes, it is fufficient to leave 
it on the premifes, 65 

The fervice muft be on the prernifes, ex- 
cept it be on the tenant himfelf, who 
may be ferved arty where, 66 

How the fervice muft be, if the tenant* ab- 
fcond, or keep out of the way, to avoid 
being ferved, ibid. 

In ejeftment for a chapel, the declaration 

may be ferved on the chapel-wardens, 

or on the perfon who keeps the keys of 

the chapel, 42 

Stable. 
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Stable. 

Ejeftment will lie for a ftable. Page 16 

Statute merchant a7id ftaplc. 

The conufee of a ftatute merchant or ftatute 
ftaple may maintain an ejedtment, 10 

The evidence which is neceflary by the co- 
nufee of a ftatute merchant, 1 17 

Statutes. 
Marlebridgey 
Gloucfftevy f. II, 
Weftm. 2. c. 14, 

' 45> 

4 Edw. 3. f . 6, 
32 U. 8. ^. 7, 

15, 

28. 

33> 

18 £//2. c. 14, 
27 £//2;. ^. 8, 
21 "Jac. I, ^. 16, 
17 Ctfr. 2. ^. 8, 

8 fc? 9 ^-.3- ^- i<^> 
4^5 Jnn. c. 16./ 16, 

4 Geo. 2. r. 28, 
7 Geo. 2. c. 20, 
II Geo. 2. r. 19, 

9 Geo. 3. r. 16, 

4 



47 
172 
169 
150 

II 

39 

172 

12 

ibid. 

48, 52 

84 

14 

138, 146 

I3J> a 
70 

76 

It 

70, 71 

16 
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Suggejiion. 

Where there are feveral plaintiffs or defend* 
ants, and one of them dies before verdidt 
or judgment, the death ought to befug- 
gefted on the plea roll, Page 134, 5 

If there be feveral defendants, and a verdidt 
is given againft all, after the death of one 
of them, the plaintiff, on fuggefting the 
death, iliall have judgment againft the 
furvivors, 137 

In an ejeclment brought againft baron and 
feme, if the baron die after verdid and 
before judgment, the plaintiff, on fug- 
gefting his death, may have judgment 
againft the wife, 136 

Summons^ vide Procefs. 

The fummons, in a real aftion, may either 
be delivered to the tenant, or upon the 
land, 6^ 

Tenant. 

The tenant muft be ferved with a copy of 
the declaration, and may make himfelf 
defendant inftead the cafual ejedtor, 6 

Tenant for years cannot maintain an ejeft- 
ment on the oufter of his leffee at will, 9 

Tenant for years, Iremander over j the rc- 

' mainderman cannot niaintain an ejedtment 
on the oufter of tenant for years, 10 

But 



INDEX. 

But tenant by elegit may maintain an ejeft- 
ment, Page lo 

A tenant who holds for no certain term, is 
a tenant from year to yejir, 23 

Tenants in common. 

In ejeftment brought by one tenant in com- 
mon againft his fellow the plafntifFwas 
formerly put to the proof of an aftual 
oufter, 76 

Tenants in common are in of feveral titles, 

100 
Tenements 

Ejeftment lies not for a tenement, 29 

Terms. 

Terms for years were heretofore precarious, 2 

'When long terms had ^^eir beginning, Hid. 

At what time, the terfn was firft recoverable 

in ejeftment, 3, 4 

Tep. 

There muft be 15 days between the tefte and 
return of the original, 50 

And the tefte fhould be after the demife, hut 

before the. commencement of the aftion, 5 1 

*The writ of habere facias pojfejfionem bears 

relation to its tefte, j 53 

D 4 Trover 



INDEX. 

In trover, the converfion.was laid, under a 
fcilicet, before the trover; and held fufficl- 
ent, P^g^ 94 

Trover maybe brought by him who has the 
property only, without the pofleflion, i i-j 

"lyfbes. 

The origin of cjeAmcnt for tithes, 39 

The plaintiff muft defcribc the fpeciesy 
though he need ilot Ihcw the quantity^ of 
the tythe, 40 

On a ieafe for tythes belonging to a reftory, 
the plaintiff, in his declaration; muft ftiew^' 
that the tythes belonged to the reftory, ib. 

But he is not obliged to declare for the rec- 
tory, as well as the tythes^ 4 1 

It is {aid that, in ejeftpent for tythes, the 
plaintiff muft declare on a demiie by 

deed, S8 

Vacant fojfejfton. 

How to proceed, where there is a vacant 

poffefllon, -5* 

If the tenant keep his door (hut, it is beft 

to proceed, as on a vacant poffeffion, 5.9 
The rule of ^rin. 32 Car. 2. C fi. does not 

extend to the cafe of a vacant pofleffion, 69 - 
VerilSt. 
If an ejeftment be brought of a maiior, and 

the jury find the defendant guilty quoai 
2 tnej'- 



I 
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mejfuapum it €urHlagiian^ and not guitty as 
to the refidue ; qu. as to the verdid, P. 34 

Of the verdift where there arc fcveral. de- 
fendants and only fome appear and confcfs 
leafe, &V. 10* 

Though the plaintiff declare for more thaji 
he has title to, yet he may recoyer as 
much y and the jury Ihbuld find a verdi6i: 
for the defendant, a^ to the refidue, 109, 

But if an ejeftment be brought for an acre of 
land, defcribing it by metes and bounds, 
the jury can-not find the defendant guilty 
in half an acre, no 

So, if an ejeftment be brought for an houfe, 
ten acres of land, 20 acres of meadow, 
and 20 acfes of pafture, by the name of 
of an houfe, and 10 acres of meadow, 
be the fame more or lefs, the pjaintiff 
cannot have a verdi6t, 1 1 1 

Upon a fpecial verdift it ought to appear, 
that the leflbr of the plaintiff might enter, 

\ ibid. 

The verdift is the ground of the judgment, 

125 

Ejeftment lies for a veftry, 28 

Watercourje. 

Ejedlment does xidi lie for a watcrcotarfe, 36 

But 
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But an a&ion oh the cafe for divening it, 

Page 37 

Or an cjeftmcnt for land covered with water, 

ibid. 
Wood and Underwood. 

£je£tment will lie for wood and underwood, 

34 
mtnejfes. 

A co-defendant cannot be admitted as a wit- 
ncfe either for or againft the plaintifi^ 112 

.How to reftore the teftimony of a nominal 
co-defendant^ ibid. 
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